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In arecent case the Supreme Court of 
Maine incidentally considered, but did not 
decide whether notes payable ‘‘on or before’’ 
a named date are or are not negotiable. The 
question is somewhat an open one, though the 
authorities in the main hold such note to be 
negotiable. It has been held in some Massa- 
chusetts cases that when the time of payment 
is ‘ton or before’’ a certain date, the time of 
payment is thereby made uncertain, and for 
that reason such a note is held non-negotiable. 
See Hubbard v. Mosely, 11 Gray, 170; Way 
v. Smith, 111 Mass. 523. 

But in other jurisdictions it has been held 
that these words reserve an option only to the 
maker, to be paid before maturity, and that 
payment will not be required until the time 
specified, nor the note dishonored till then, 
and therefore it was in contemplation of the 
law merchant, payable at a time certain. The 
court cites Bates v. Le Clair, 49 Vt. 229; 
Ernst v. Steckman, 74 Pa. St. 13; Albertson 
v. Laughlin, 173 Pa. St. 525, 34 Atl. Rep. 
216; Bank v. Skeen, 101 Mo. 683, 1458. W. 
Rep. 732; Palmer v. Hummer, 10 Kan. 464; 
Curtis v. Horn, 58 N. H. 504; Cisne v. Chides- 
ter, 85 Il]. 523; Woollen v. Ulrich, 64 Ind. 120. 

In Cisne v. Chidester, supra, the Supreme 
Court of Illinois adjudicated upon such a 
note, and approved of an instruction which in 
effect stated that the note was payable abso- 
lutely on the first day of September, 1871, 
although the words ‘‘on or before’’ followed 
the day of maturity. 

In McCarty v. Howell, 24 Ll. 341, a note 
was held good which was made payable ‘‘four 
months after date, or as soon as I shall be 
able to collect a certain note against Abram 
Davis of Chicago.’’ 

The Supreme Court (Breese, J.) consid- 
ered the note asif it read—‘‘Four months 
after date I promise to pay,’’ etc., ‘‘but if 
Abram Davis of Chicago pays his note to me 
before that time, I will pay it then, but at all 
events I will pay it at four months from its 
date.’’ 

So in the earlier case of Harlow v. Boswell, 
15 Ill. 56, anote read thus: ‘‘Twelve months 
after date, for value received, I promise to 





pay G. W. Allen or W. H. Reed, his agent, 
fifty dollars, or as soon as I can sell the above 
amount of Allen’s Vegetable Tonic.”’ 

Chief Justice Treat said of this note: ‘'The 
note on its face was payable absolutely. The 
plea seeks to show it was payable on a con- 
tingency. There is nothing to indicate that 
the note was not certainly payable.’’ 

In Jones v. Hubbard, 17 Ill. App. 564, a 
note was held negotiable which read as fol- 
lows: ‘‘One day after date I promise to 
pay,’ etc. * * * ‘I have sold to T. M. 
Hubbard about six hundred bushels No. 2 
corn, at sixty-five cents, to be delivered be- 
tween this date and September lst. When 
such delivery is made, this note is to be due 
and payable.’’ 

The-court held the instrument in all its 
provisions as one being absolutely payable on 
the first day of September after its date, with 
a privilege to the payor of paying it in corn 
at sixty-five cents per bushel, within any time 
between its date and the first of September 
next following. 

In the Maine case under consideration, the 
Maine Supreme Court stated that the ques- 
tion had never been decided in that State, 
and the court declined to decide it, as being 
unnecessary, because judgment was rendered 
for the defendant for other reasons. 

In view of the almost unbroken current of 
authorities sustaining the validity of Sunday 
laws, the Supreme Court of Ohio would seem 
to have wasted unnecessary energy in their 
lengthy opinion in the case of State v. Powell, 
wherein a Sunday law of that State, aimed 
particularly at baseball playing, was upheld. 
The statute was assailed on the ground that 
it violated the guaranties of personal and re- 
ligious liberty contained in the bill of rights. 
One section of that fundamental enactment 
secures to every citizen of the State the full- 
est liberty of conscience in matters of religion. 
As the court says, if the observance of Sun- 
day as a day of rest and abstinence from all 
secular pursuits had for its object the enforce- 
ment of a religious requirement, there are few 
lawyers or judges that would undertake to 
sustain the statute as a valid enactment. It 
would clearly contravene the bill of rights. 
But that they are secular in purpose, and not 
made to enforce any particular form of re- 
ligious observance, is sustained by a consen- 
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sus of opinion in the decisions of the courts 
of this country, rarely found upon any other 
subject. Indeed, there is not to be found a 
decision of a court of last resort to the con- 
trary, except that of the State of California, 
which has since been overruled by the same 
court. Ex parte Newman, 9 Cal. 502, over- 
ruled in Ex parte Andrews, 18 Cal. 679. And 
though the day adopted for the observance 
of rest may coincide with the religious per- 
suasion of a large part of the people, but not 
with all, this is not regarded as infringing 
upon the rights of the latter, since no re- 
ligious observance of any kind is enjoined. 
Those who desire can devote the day to re- 
ligious observances. Others may ‘do as 
they see fit, so that they do not engage in 
such secular pursuits as, in accordance with 
the policy of the law, are probibited. The 
policy of Sunday laws is based upon the ob- 
served fact, derived from long experience and 
the custom of all nations, that periods of rest 
from ordinary pursuits are requisite to the 
well-being, morally and physically, of a peo- 
ple. If there were no such regularly recur- 
ring periods, there is reason to believe that 
the masses would become morbid in body and 
mind, crime would multiply, and degeneracy 
likely ensue. Rest recuperates the mind and 
body, gives new life and hope to the people, 
and cheerfulness and health attend renewed 
labor ; and, as has been well observed, more, 
under these circumstances, can be accom- 
plished in six days than would otherwise be 
accomplished in seven. This is the founda- 
tion and policy of all statutes regulating the 
observance of a day of rest; and whether the 
day selected is one consonant to the religious 
views of a portion of the people or not does 
not affect the validity of the regulation, 
where no religious observance is enjoined. 
One of the early cases upholding such law is 
Bloom v. Richards, 2 Ohio St. 387. Among 
the cases that may be cited sustaining such 
enactment, are the following: Watts v. Van 
Ness, 1 Hill, 76; Shover v. State, 10 Ark. 
259; State v. Ambs, 20 Mo. 214; Hall v. 
State, 3 Kelly, 18; Bodev. State, 7 Gill. 326; 
Jones v. People, 14 Ill. 196; Story v. Elliot, 
8 Cow. 27; Com. v. Has, 122 Mass. 40; Peo- 
ple v. Havnor, 149 N. Y. 195, 43 N. E. Rep. 
541; Hennington v. State, 90 Ga. 396, 17S. 
E. Rep. 1009, affirmed by the Supreme Court 
of the United States, 163 U. S. 299, 16 Sup. 





Ct. Rep. 1086. They are also fully collected 
and well considered in the opinion of Fisher, 
J. in State v. Good, 5 Ohio, N. P. 179. 
One of the clearest expressions of the doc- 
trine upon which Sunday laws are upheld is 
the able dissenting opinion of Field, J., in 
Ex parte Newman, 9 Cal. 518, since the de- 
cision of the majority in this case was over- 
ruled by an unanimous decision in the subse- 
quent case of Ex parte Andrews, 18 Cal. 679; 
and the law of that State ‘‘for the better ob- 
servance of the Sabbath,’’ sustained, though 
the same constitutional objections were urged 
against it that are made in the Ohio case first 
referred to. It was further claimed the Ohio 
baseball statute violates the guaranty of per- 
sonal liberty also contained in the bill of 
rights. But the court gave no heed to such 
contention, and very properly held that it is 
competent to the general assembly, in the ex- 
ercise of its legislative power, to adopt all 
such wholesome laws as may be necessary to 
promote the peace, health, and well-being of 
society. Laws fixing regularly recurring 
days of rest from all secular pursuits, such 
as Sunday laws, are of this character, and do 
not violate the personal liberty of the indi- 
vidual, secured by the constitution. 








NOTES OF IMPORTANT DECISIONS. 


DEATH — REBUTTAL OF PRESUMPTION.—The 
Court of Civil Appeals of Texas, decides in Neh- 
ring v. McMurrain, 45 S. W. Rep. 1032, that to 
rebut the presumption of death arising from a 
person’s disappearance, testimony of a witness, 
who saw a person bearing the supposed deceased’s 
name, as to his appearance, and conversations had 
with him in regard to his family connections, is 
admissible. The following isfrom the opinion of 
the court: ‘In Wentworth v. Wentworth, 71 Me. 
74, the court said: ‘The rule of law is that upon 
a person’s leaving his usual home and place of 
residence for temporary purposes, and not being 
heard of, or known to be living, for the term of 
seven years, the presumption is that he is not 
alive. It must appear that he has not been heard 
of by those persons who would naturally have 
heard from him during the time that he had been 
alive. The rule, however, does not confine the 
intelligence to any particular class of persons. It 
may be to persons in or out of the family. The 
mere failure to hear from an absent person for 
seven years, who was known to have a fixed place 
of residence abroad, would not be sufficient to 
raise the presumption of his death, unless due in- 
quiry had been made at such place without get- 
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ting tidingsofhim. Loring v. Steineman, 1 Mete. 
(Mass.) 211; Flynn v. Coffee, 12 Allen, 133; Doe 
v. Jesson, 6 East, 80; Doe v. Deakin, 4 Barn. & 
Ald. 483; Doe v. Andrews, 15 Adol. & E. (N. 8.) 
760; Bac. Abr. tit. “Evidence’ (H), and cases 
cited; 2 Greenl. Ev. § 278, and notes; White v. 
Maun, 26 Me. 361; Stevens v. McNamara, 36 Me. 
178; Kidder v. Blaisdell, 45 Me. 467; Stinchfield 
y. Emerson, 52 Me. 465. See Scott’s Lessee v. 
Ratliffe, 5 Pet. 81.’ In Flynn v. Coffee, 12 Allen, 
133, it was held ‘that, in order to rebut the pre- 
sumption of death arising from the absence of 
seven years, evidence is admissible to show that 
the person has been heard from, as living within 
that time, though by others than the members of 
his family.” Mullery v. Hamilton, 71 Ga. 720, 
was a case where a legacy had been left to a cer- 
tain child; and the question was whether he sur- 
vived the testatrix, and whether a certain person, 
who did survive her, and who claimed to be the 
legatee, was in fact so. On the question of iden- 
tity it was held admissible to show the name such 
person bore, his personal appearance and con- 
versation, and the account he gave of himself and 
his family connections and associations. And 
evidence of these facts was from witnesses, it 
seems, who were not connected with the family, 
and had no previous knowledge of his history.” 
SI FT? ZI2. — 

MUNICIPAL CORPORATION — NEGLIGENCE OF 
FIRE DEPARTMENT — LIABILITY OF CriTy.—In 
Frederick v. City of Columbus, 51 N. E. Rep. 35, 
decided by the Supreme Court of Ohio, it was 
held that a municipal corporation is not, in the 
absence of any statutory provision, liable in dam- 
ages to one injured by the negligent acts of its fire 
department or any of its members; nor is it liable 
for negligence in omitting to inform the members 
of its fire department of defects in the apparatus 
of the department, known to itself, nor for neg- 
lecting to instruct its fire department in the proper 
use and management of such apparatus. The 
court saidin part: ‘In Hayes v. City of Oshkosh, 
33 Wis. 314, the action was for property destroyed 
by a fire caused by negligence in working a steam 
tireengine. Dixon, C.J., in disposing of the case, 
said: ‘The question presented in this case is set- 
tled by authority as fully and conclusively as any 
of a judicial nature can ever be said to have been.’ 
Then, after citing certain cases from Massachu- 
setts, he proceeds: ‘The grounds of exemption 
from liability, as stated in the authorities last 
named, are, that the corporation is engaged in the 
performance of a public service, in which it has 
no particular interest, and from which it derives 
no special benefit or advantage in its corporate 
capacity, but which it is bound to see performed 
in pursuance of a duty imposed by law for the 
general welfare of the inhabitants or of the com- 
munity; that the members of the fire department, 
although appointed by the corporation, are not, 
when acting in the discharge of their duties, serv- 
ants or agents in the employment of the city, for 
whose conduct the city can be made liable, but 





they act rather as public officers of the city, 
cbarged with a public service, for whose negli- 
gence or misconduct in the discharge of official 
duty no action will lie against the city ; and hence 
the maxim respondeat superior has no applica- 
tion.’ The decision in this case is fully supported 
by the authorities and the decisions in the other 
States of the Union. There is, in fact, a remark- 
able unanimity on the subject (Dill. Mun. Corp., 
secs. 974, 976; Jones, Neg. Mun. Corp. sec. 31; 
Shear. & R. Neg. sec. 264; Goddard v. Harpswell 
[Me.], 30 Am. St. Rep. 388, note [s. C., 24 Atl. Rep. 
958]; Hillv. City of Boston, 122 Mass. 344 [a lead- 
ing case]; and numerous other cases cited in 
brief of counsel, from the principal States of the 
Union. In Tiedeman on Municipal Corporations 
(sec. 333) it is stated that: ‘Municipal corpora- 
tions are not liable for the negligence of their 
firemen—although they may be appointed and 
removed by the city, and the performance of the 
duties are wholly subject to its control—where a 
person is run over by a hose carriage on its way to 
a fire ; for injuries caused by the bursting of a hose ; 
for damage by fire caused by the negligence of the 
city’s firemen; for neglect in cutting off water, by 
which the fire might have been sooner extin- 
guished; by the bursting of the mains; because a 
horse is frightened by steam from an engine left 
in the street; or for any similar lack of care or 
skill.” The cases in which it has been so held in 
these several instances are cited in a note to the 
section. A case very much in point here is that 
of Thompson v. Mayor, etc. of New York, 52 N. 
Y. Super. Ct. 427, as there the injury for which 
the suit was brought occurred while the employees 
of the fire department were engaged in testing a 
certain apparatus, i. e., a fire tower, prior to its 
purchase by the city; and, on the ground above 
stated, the city was held not liable. See also 
Edgerly v. Concord, 59 N. H.78. It is not always 
a simple matter to determine to which class of the 
duties of a municipal corporation a given case 
belongs. Okey, J., in Robinson v. Greenville, 42 
Ohio St. 629. But as observed in Lloyd v. Mayor, 
etc. of City of New York, 5 N. Y. 374: ‘When 
the line is ascertained, it is not difficult to deter- 
mine the rights of the parties; for the rules of law 
are clear and explicit which establish the rights, 
immunities and liabilities of the city when in the 
exercise of each class of powers. All that can be 
done, probably, with safety, is to determine in 
each case, as it arises, under which class it falls.’ 
This, however, bas been fully determined by the 
decisions as to cases arising out of the neglect of 
the fire department of a city, or any of its mem- 
bers. The duties violated are, in such cases, re- 
garded as governmental in character, and no lia- 
bility attaches to the city to compensate persons 
injured thereby. The charge that the tower was 
defective, to the knowledge of the city, and that 
it was negligent in not communicating this fact 
to the members of its fire department, and that 
the latter were inexperienced in the use of the 
tower, and that the city was negligent in not hav- 
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ing properly instructed them in its management, 
so clearly fall within omissions of a governmental 
character as to need no further notice.”’ 





DuRESS— EVIDENCE — QUESTION FOR JURY.— 
In Silsbee v. Webber, 50 N. E. Rep. 555, decided by 
the Supreme Judicial Court of Massachusetts, it 
appeared that plaintiff’s son, while in defendant's 
employ, was accused of stealing money and signed 
a confession and agreed to give security for $1,500. 
Defendant threatened several times to tell plaint- 
iff’s husband who was in poor health, and plaint- 


iff was afraid the knowledge would make him in-. 


sane, and to prevent defendant doing so, assigned 
her share in her father’s estate to him. It was 
held, three of the members of the court dissenting, 
in an action to recover the amount collected by 
defendant under the assignment, that the question 
of whether it was obtained by duress was for the 
jury. Holmes. J., for the courtsays: ‘Itis true 
that it has been said that the duress must be such 
as would overcome a person of ordinary courage. 
We need not consider whether, if the plaintiff rea- 
sonably entertained her alleged belief, the well- 
grounded apprehension of a husband’s insanity is 
something which a wife ought to endure, rather 
than to part with any money, since we are of opin- 
ion that the dictum referred to is taken literally in 
an attempt to apply an external standard of con- 
duct in the wrong place. If aparty obtains a con- 
tract by creating a motive from which the other 
party ought to be free, and which, in fact, is, and 
is known to be, sufticient to produce the result, it 
does not matter that the motive would not have 
prevailed with a differently constituted person, 
whether the motive be a fraudulently created be- 
lief or an unlewfully created fear. Even in torts, 
—the especial sphere of external standards,—if it 
is shown that in fact the defendant, by reason of 
superior insight, contemplated a result which the 
man of ordinary prudence would not have fore- 
seen, he is answerable for it; and, in dealing with 
contributory negligence, the personal limitations 
of the plaintiff, as a child, a blind man, ora for- 
eigner unused to our ways, always are taken into 
account. Late American writers repudiate the 
notion of a general external measure for duress, 
and we agree with them. Clark, Cont. 357; Bish. 
Cont. (Ed. 1887) § 719. See James v. Roberts, 18 
Ohio, 548, 562; Eadie v. Slimmon, 26 N. Y. 9, 12. 

*The strongest objection to holding the defend- 
ant’salleged action illegal duress is that, if he had 
done what he threatened, it would not have been 
an actionable wrong. In general, duress going 
to motive consists in the threat of illegal acts. 
Ordinarily, what you may do without liability you 
may threaten to do without liability. See Vege- 
lahn v. Guntner, 167 Mass. 92, 107, 44 N. E. Rep. 
1077; Allen v. Flood (1898), App. Cas. 1, 129, 165. 
But this is nota question of liability for threats as 
a cause of action; and we may leave undecided 
the question whether, apart from special justifica- 
tion, deliberately and with foresight of the con- 
sequences, to tella man what you believe will 





drive him mad, is actionable if it has the ex- 
pected effect. Spade v. Railroad, 168 Mass. 285, 
290, 47 N. E. Rep. 88; White v. Sander, 168 Mass. 
296, 47 N. E. Rep. 90. If it should be held not to 
be, contrary to the intimations in the cases cited, 
it would be only on the ground that a different 
rule was unsafe in the practical administration of 
justice. If the law were an ideally perfect in- 
strument, it would give damages for such a case 
as readily as for a battery. When it comes to the 
collateral question of obtaining a contract by 
threats, it does not follow that. because you can- 
not be made to answer for the act, you may use 
the threat. In the case of the threat, there are no 
difficulties of proof, and the relation of cause and 
effect is as easily shown as when the threat is of 
an assault. If «contract isextorted by brutal and 
wicked means, and a means which derives its im- 
munity, if it have immunity, solely from the law's 
distrust of its own powers of investigation, in our 
opinion the contract may be avoided by the party 
to whom the undue influence has been applied. 
Some of the cases go further, and allow to be 
avoided contracts obtained by the threat of un- 
questionably lawful acts. Morse v. Woodworth, 
155 Mass. 233, 251, 27 N. E. Rep. 1010, and 29 N. 
E. Rep. 525; Adams v. Bank, 116 N. Y. 606, 23 N. 
E. Rep. 7; Williams v. Bayley, L. R. 1H. L. 200 
210." Knowlton, J., for the dissenting members 
ofthe court, says: ‘In 2 Greenl. Ev. § 301, is this 
clause: ‘By duress, in its more extended sense, 
is meant that degree of severity, either threatened 
and impending or actually inflicted, which is 
sufficient to overcome the mind and will of a per- 
son of ordinary firmness. * * * Duress per 
minas is restricted to fear of loss of life or may- 
hem or loss of limb; or, in other words, to rem- 
ediless harm to the person. If, therefore, duress 
per minas is pleaded in bar to an action upona 
debt, the plea must state a threat of death or may- 
hem or lossof limb. * * * A fearof mere bat- 
tery or of destruction of property is not technically 
duress, and, therefore, is mot pleadable in bar.’ 
Bishop, in his work on Contracts, at section 715, 
defines ‘duress’ as ‘any physical force, applied or 
threatened tothe person of the party, or of the 
party’s husband, wife, parent, or child, through 
constraint of which he, in form, consents to what 
he otherwise would not.’ While the law in re- 
gard to duress per minas in some of the late cases 
is less strict than that stated by Greenleaf, in none 
of them, so faras Iam aware, is this ground of 
avoiding a contract changed in its general char- 
acter, or in the principles on which it is founded. 
The distinction still remains between threats of 
grievous injury and legitimate arguments founded 
on disclosed intentions of the party using the 
argument as to his lawful conduct affecting the 
other party. The word ‘threat’ implies inten- 
tional detriment. The fundamental reason for 
depriving one of the benefits of his contract in 
such cases is that he was guilty of a wrong in ob- 
taining it, andthat his wrong was injurious to the 
other party in inducing the making of it. No con- 
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tract can be set aside on the ground of duress per 
minas without the concurrence of these conditions. 
It isnot enough to set aside a contract that the 
maker of it yielded to motives founded on legiti- 
mate arguments, even though the inducements 
rested in part upon statements by the other party 
of what would be done if the contract should not 
be made. It must be shown that the will is over- 
come by an improper and wrongful influence, 
producing fear which he has not sufficient strength 
to withstand. Ifthe other party to the contract 
isinnocent, his defense cannot prevail. Fairbanks 
vy. Snow, 145 Mass. 153,13 N. E. Rep. 596. The 
cases in which it is held, in this jurisdiction and 
elsewhere, that one whose will is overcome, and 
who is induced to execute 2 contract by threats of 
prosecution and imprisonment for a crime, made 
by one who reasonably believes him to be guilty 
of the crime, may avoid the contract on the 
ground of duress, rest upon the principle that it 
is an abuse of process, and a misuse of the ma- 
chinery of the law, which the law will not permit, 
to extort the collection of a private debt, or to 
.procure any other private benefit by proceedings 
intended only to impose punishment in the inter- 
est ofthe public. Itis equally a wrong and an in- 
jury to accomplish the same result through threats 
of such an abuse of process. Morse v. Wood- 
worth, 155 Mass. 233-250, 27 N. E. Rep. 1010, and 
29 N. E. Rep. 525.” 





CONTRACT—ASSIGNMENT—VALIbDITY.—In City 
of Omaha vy. Standard Oil Co.. it was decided by 
the Supreme Court of Nebraska that a contract 
with a municipal corporation for lighting its 
streets, containing a stipulation that the contractor 
shall not assign such contract without first obtain- 
ing the consent of the city, indorsed thereon in 
writing, is not assignable, either in whole or in 
part; and moneys due or to become due thereun- 
der, whether payable as an entirety or in install- 
ments, cannot be assigned without first obtaining 
such written consent. The court says: ‘It may 
be conceded that, while a contract right to render 
personal services cannot be assigned without the 
consent of the person to whom the services are 
due, the right to receive pay for such services, 
when rendered, stands upon a different ground, 
and is assignable, in the absence of a statute or 
stipulation in the contract forbidding it. ‘The au- 
thorities, we believe, are in entire accord upon 
this proposition. Clark, Cont. 531; 3 Pom. Eq. 
Jur. (Ist Ed.) § 1280: 2 Am. & Eng. Ene. Law 
(2d Ed.) 1027; Ryan v. Douglas Co., 47 Neb. 9, 66 
N. W. Rep. 30; Perkins v. Butler Co., 44 Neb. 
110, 62 N. W. Rep. 308. And the validity of such 
an assignment, it seems, does not at all depend 
upon the money being presently due and payable. 
If the fund has a potential existence (that is, if it 
will become due in the future, under the terms of 
a contract aJready made), the assignment vests an 
equitable title thereto in the assignee, subject to 
all prior charges. Brill v. Tuttle, 81 N. Y. 454; 
Leahy v. Dugdale, 27 Mo. 437; Brown v. Durn, 50 





N. J. Law, 111, 11 Atl. Rep. 149; Hawley v. Bris- 
tol, 39 Conn. 26; Devlin v. Mayor, 63 N. Y. 8; 
Cutts v. Perkins, 12 Mass. 206. So the assignment 
of the October installment was valid, and the 
plaintiff acquired an equitable property therein, 
unless the right to assign was prohibited by the 
contract itself, which contained the following 
provision: ‘It is further agreed between the par- 
ties hereto that the party of the second part sball 
not assign this contract without first obtaining the 
consent of the first party, indorsed bereon in writ- 
ing.’ Counsel for the plaintiff insist that this 
stipulation was directed against the assignment of 
the obligation resting on the Lighting Company 
to perform the work required by the contract, and 
was not intended to prevent an assignment of the 
money to be earned thereunder. ‘nat view was 
accepted by the trial court, but we think it is not 
warranted by a just interpretation of the language 
employed. The inhibition, it will be noticed, is 
not alone upon the assignment of the obligation 
to light the streets, but upon the assignment of 
the contract. What was the contract between the 
parties? Certainly one of its important elements 
was the duty laid upon the city to make monthly 
payments to the Lighting Company for the serv- 
ices rendered, and another was the correlative 
right of the company to receive such payments. 
The assignment of the October installment, if 
valid, not only transferred to the plaintiff a right 
secured to the Lighting Company by the contract, 
but affected, as well, an important obligation on 
the part of the city. It compelled the city to 
deal with strangers, and to determine at its peril 
which of the contesting claimants was entitled to 
the fund. ‘This may have been one of the very 
contingencies contemplated by the city, and 
against which it sought to provide by making the 
contract non-assignable. Another object in view 
might have been to prevent the company from 
losing interest in the performance of the contract, 
by devesting itself of all beneficial interest therein. 
But it is needless fur us to speculate on the mo- 
tives for the city’s action. It is enough for us to 
know—whatever its reasons may have been—that 


‘it has, in plain language, stipulated against an as- 


signment of the contract. That stipulation is 
valid, and must be enforced. To hold that it 
covers some, but not all, of the righis and obliga- 
tions arising out of the contract, would be, it 
seems to us, an inexcusable perversion of its terms. 
In the case of Burck v. Taylor, 152 U. 8. 635, 14 
Sup. Ct. Rep. 696, where a contract with a State 
for the erection of a public building was made 
non-assignable by express stipulation, it was held 
that an attempted transfer of an interest in such 
contract, without the State’s consent, was inef- 
fectual, except, perhaps, to give the assignee a 
right of action against the contractor for a share 
of the profits. In the course of the opinion, de- 
livered by Brewer, J., it is said: ‘It is unneces- 
sary to hold that the contractor might not be per- 
sonally bound upon his promise, made before the 
performance of the contract, to transfer a portion 
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of his profits to any third party. Whatever lia- 
bilities he might assume by such a promise, it 
would be an independent promise on his part, and 
would not let the promisee into an interest in the 
contract. It would give him no right to take 
part in the work, no right to receive anything 
from the State, and all that it would give him 
would be an independent right of action against 
the contractor for the failure to pay that which he 
bad promised to pay; the contract remaining all 
the time the property of the contractor, subject to 
disposal by and with the consent of the State. To 
him alone the State would remain under obliga- 
tions, and with him alone would the State be re- 
quired to deal. In no way—by garnishment, in- 
junction, or otherwise — could the promisee 
prevent the State from carrying out the entire 
contract with the contractor, paying to him the 
whole consideration, and receiving from him a 
full release.’ Counsel have referred us to no 
case, and we have found none, in which it has 
been held that an express stipulation against the 
assignment of a contract, like the one here in 
question, should be construed as forbidding a 
transfer of the burden imposed, but not of the ac- 
cruing benefits. In Bank of Harlem v. City of 
Bayonne, 48 N. J. Eq. 246, 21 Atl. Rep. 478, it 
was decided that an assignment of money coming 
due under a sewer contract with a city was valid, 
although the parties had made the following 
stipulation: ‘And the party of the second part 
further agrees that be will give his personal at- 
tention constantly to the faithful performance of 
said work, and that he will not assign nor sublet 
the same. but will keep the same under his con- 
trol.’ That case, we think, isnot an authority for 
plaintiff's contention, because the language used 
clearly limits the prohibition to an assignment of 
the work, and does not touch the contract as an 
entirety.”’ 





CONTRACT—INDUCED BY FRAUD — SUBSCRIP- 
TION TO CAPITAL STOCK.—In Wilson v. Hundley, 
30S. E. Rep. 493, decided by the Supreme Court 
of Appeals of Virginia, it appeared that defend- 
unt was induced to subscribe for stock in a corpo- 
ration on the fraudulent representation that a cer- 
tain syndicate had subscribed for a large amount 
of the stock, and, when informed that the greater 
part of such subscription was merely optional, he 
affirmed the contract. It was held that the fact 
that the subscription was merely optional was the 
substance of fraud, and, having elected to affirm 
the agreement with knowledge of this fact, he was 
not thereafter entitled to disaffirm it on learning 
the terms of the option, since these are mere in- 
cidents of the same fraud. 

It was decided that it was not necessary that a 
party affirming a contract voidable for fraud 
should have knowledge of all the incidents of the 
fraud. It is sufficient to deprive him of his right 
of rescission that the affirmance is made with 
knowledge of the fact constituting the fraud. 

It was further held that a stock subscription is 





not only a contract with the corporation, but also 
with all other subscribers; and that one whose 
subscription was induced by fraud, having affirmed 
the contract with knowledge thereof, cannot 
maintain an action against the corporation, after 
insolvency, for damages caused by the deceit. 
The court said in part: *‘A contract induced by 
fraud is not void, but voidable atthe option of the 
party injured by the fraud. Upon the discovery 
of the fraud, he has, as a general rule, the choice 
of two remedies: He may elect to rescind the 
contract, if he can restore what he has received in 
the same state or condition in which he received 
it, and sue for and recover back the consideration 
he has paid or given, or, if he has not paid or 
given anything, repudiate the contract, and rely, 
when sued, upon the fraud as a complete defense; 
or he may elect to retain what he has received 
under the contract, and bring an action to recover 
damages for the injury he has sustained from the 
deceit. By adopting the latter course, he, in ef- 
fect, affirms the contract, but not as made in good 
faith. He consents to be bound by its provisions, 
but does not thereby release or waive his claim 
for damages arising from the fraud collateral to 
the agreement. Whitney v. Allaire, 4 Denio, 554; 
Id. 1N. Y.305; Selway v. Fogg, 5 Mees. & W. 
86; Clarke v. Dickson, 96 E. C. L. 148; Matlock 
v. Rippy, 47 Ark. 148. 148. W. Rep. 546; Herrin 
v. Libbey, 36 Me. 357; Bacon v. Brown, 4 Bibb. 
91; Peck v. Brewer, 48 Il. 55; Pearsoll v. Chapin, 
44Pa. St.9; Gifford v. Carvill, 29 Cal. 589; Parker 
v. Marquis, 64 Mo. 38; Robinson v. Siple, 129 Mo. 
208, 31S. W. Rep. 788; Tiff. Sales, 119; and Bish. 
Cont., sees. 679, 685. 

**If, however, the party who has been defrauded 
elect, on the discovery of the fraud, to affirm the 
contract, his election is final and conclusive. He 
has but one election to rescind, and, having once 
elected to affirm the contract, he cannot there- 
after disaffirm it, but must abide by the decision 
he has made. Bigelow, Frauds, 436; Grymes v. 
Sanders, 93 U. §8. 55: Dennis v. Jones, 44N. J. 
Eq. 513, 14 Atl. Rep. 913; Hurt v. Miller, 95 Va. 
32, 27S. E. Rep. 831; and Hudson v. Waugh, 93 
Va. 518, 25S. E. Rep. 530. 

“In Ormes v. Readel (1861), 30 Law J. Eq. 1, 
Lord Campbell said: ‘No case can be found to 
establish the doctrine that, if a voidable contract 
is voluntarily acted upon, with a knowledge ofall 
the facts, in the hope that it may turn out to the 
advantage of a party who might have avoided it, 
he may still avoid it when, after abiding the event, 
it has turned out to his disadvantage.’ 

“The defendant contended, however, that he 
was not precluded from repudiating his contract 
of subscription by having elected to affirm it after 
learning that the Roanoke syndicate had only 
subscribed absolutely to $150,000 of the stock, and 
taken merely an option for $550.000 more, for the 
reason that the general manager, in informing 
him of the real nature of the subscription, with- 
held from him the terms of the option, and that 
he only learned of them some time thereafter from 
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a member of the syndicate, and discovered the 
‘bad judgment’ displayed by the company in mak- 
ing such an agreement. 

“The substance of the fraud was the fact that 
the entire subscription of $700,000 was not abso- 
lute, as had been represented, but the greater part 
of it was merely optional. ‘be Roanoke people 
had simply secured the right to take $550,000 more 
of the stock by a certain time, but were not bound 
to doso. This was the important and material 
matter. The defendant was only to be injuriously 
affected by their failure to elect to take it. It was 
the optional nature of the subscription that con- 
stituted the fraud, and gave to the defendant the 
right to rescind his contract. Knowledge subse- 
quently acquired of the terms of the option was 
not the discovery ofa new fraud. These were 
merely incidents of the same fraud, and their dis- 
covery did not revive a right of rescission that had 
been waived after the discovery of the essential 
fact that constituted the fraud. The subsequent 
discovery of a new incident in the fraud does not 
confer a newright to rescind, but merely confirms 
the previous knowledge of the same fraud. It is 
seldom that a party who is the victim of a fraud 
learns all its circumstances at the time he dis- 
covers the fraud. It is the fact of the fraud—as, 
in this case, the falsity of the representation with 
respect to the subscription of the Roanoke syndi- 
cate—which gives the right to avoid the contract, 
not the particular terms of the option. These 
do not change the essence of the fraud, nor affect 
the right of rescission. It was not necessary that 
the defendant in error should be apprised of all 
the incidents of the fraud before he could, by the 
aftirmance of his contract, deprive himself of the 
right to rescind it. Knowledge of the fraud itself 
was sufficient ground for the rescission of his con- 
tract, and equally so for its affirmance. Benj. 
Sales (2d Am. Ed., by Perkins), secs. 452, 453, 1 
Add. Cont. sec. 312; Campbell v. Fleming, 28 E. 
C. L. 40; Bach v. Tuch, 126 N. Y. 53, 26 N. E. 
Rep. 1019; and Improvement Co. v. Brady, 92 Va. 
79, 22'S. E. Rep. 845. t 

‘The defendant claimed the right to avoid his 
subscription upon the further ground that he was 
also induced to subscribe by the representation 
that Byrd Warwick and Fred 8. Myers, who were 
well known and prosperous business men of the 
City of Richmond, had each subscribed .to the 
stock of the company to the amount of $10,000, 
when in fact they had not done so, and their sub- 
scriptions were wholly fictitious. In this conten- 
tion he is not sustained by the evidence. It was 
proved that their subscriptions were regular, and 
not made upon any agreement or understanding 
whatever inconsistent with their import, though 
for some reason, not appearing in the record, they 
were subsequently allowed by the company to 
withdraw their subscriptions. 

‘*But, if it had been shown that their subscrip- 
tions were fictitious or colorable only, and were 
made and used with the intent to induce other 
persons to subscribe, with the secret understand- 





ing that no liability should attach to them by rea - 
scn of their subscriptions. or that they should 
thereafter be allowed to withdraw them, this 
could not have operated as a fraud upon the de- 
fendant, or injured him, for subscriptions made 
under such circumstances are, in the eye of the 
law, as valid and binding upon the subscribers as 
if they had been originally made in good faith, 
and will be upheld and so treated by the courts. 
2 Thomp. Corp., secs. 1404-1406; 1 Mor. Priv. 
Corp., sec. 107; Tayl. Corp., secs. 105, 521. 

“The defendant having, by affirmance of his 
contract of subscription, precluded himself from 
thereafter rescinding or repudiating it. the next 
inquiry is whether he could maintain his cross 
action against the company for damages for the 
deceit. 

‘“*A person who has been induced by fraud to 
enter into a contract, may, upon the discovery of 
the fraud, as we have seen, elect to rescind the 
contract, and recover back the consideration he 
has paid or given. if he is able to restore in an 
unchanged state what he has received; or he may 
elect to retain what he has received, and bring an 
action to recover any damages he has sustained 
by reason of the fraud. ‘This is undoubtedly the 
rule with respect to contracts that pertain to goods 
and chattels, but it has heen laid down as the law 
by the tribunal of last resort in England. the 
House of Lords, that a person who has been in- 
duced by the fraudulent misrepresentations of an 
agent of acompany to take shares in it, cannot, 
after he discovers the fraud. elect to retain the 
shares, and sue the company for damages. 

‘In Houldsworth v. City of Glasgow Bank, 5 
App. Cas. 317, the distinction between contracts 
relating to goods and chattels and contracts of 
subscription to shares of stock was distinctly 
pointed out, and it was there decided, as was 
foreshadowed in the previous case of Addie v. 
Western Bank of Scotland, L. R. 1 H. L. Se. 146, 
that a shareholder in a joint stock company, who 
has been induced to purchase his shares by the 
fraud of an agent of the company, cannot main- 
tain an action against the company for damages 
for the deceit, so long as he is a member of the 
company, upon the ground that such an action is 
at variance with the contract entered into by him 
with his’ fellow-shareholders or partners in be- 
coming a member of the company. The same 
principle was followed in Re Addlestone Linoleum 
Co., 37 Ch. Div. 191. 

“The effect of these decisions is that, if the 
shareholder is debarred from a rescission of his 
contract by the insolvency of the company, or 
from any other cause, he is without remedy 
against the company, and is left to his action 
against the agent who induced him by the fraud- 
ulent representation to subscribe for the stock. 
Benj. Sales (6th Am. Ed.), secs. 705, 709; Tay). 
Corp., sec. 523; 1 Cook, Stock, Stockh. & Corp. 
Law, sec. 159, note.’’ 





JUDGE—LIABILITY FOR TortT.—In Robertson 
v. Parker, 75 N. W. Rep. 423. decided by the Su- 
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preme Court of Wisconsin, it was held that a 
judge of a municipal court is liable in tort for the 
commitment and imprisonment of « person for a 
crime which he had no jurisdiction to hear and 
determine, but only to bail as an examining mag- 
istrate, only when such erroneously attempted 
jurisdiction was willfully, maliciously or cor- 
ruptly exercised. ‘The court says in part: ‘‘Un- 
der these provisions, there can be no doubt but 
that the defendant, as such municipal judge, had 
full authority to issue a warrant for the arrest of 
plaintiff upon the proper complaint being made, 
and to hold and conduct an examination. The 
complaint is apparently drawn upon the assump- 
tion that he had such right, but the contention is 
that he had no right to try the plaintiff for that 
offense. As examining magistrate, the defendant 
was acting directly within the lines of his author- 
ity. In°that regard he had jurisdiction of the 
subject matter and of the person of the plaintiff, 
and his authority continued up to the time he as- 
sumed to pass sentence and to issue a commit- 
ment. At this point he is met with the question 
of whether he had a right to pass judgment on 
the plaintiff. He finds that the act creating the 
offense provides that the several municipal courts 
of the State shall have concurrent jurisdiction 
with the circuit courts of all such offenses. He 
erroneously decides that the proceedings before 
him have been equivalent to a trial, and that he is 
invested with authority to exercise his discretion, 
and send the plaintiff to the workhouse of the 
county. He acts upon the assumption that the 
law giving the municipal courts of the State au- 
thority to try and determine such cases gave him 
such authority. In this he was in error. His 
power to act was limited to holding the accused 
to bail or committing him for trial. Up to the 
moment of pronouncing sentence, he had pos- 
sessed ample power to do what he had done. In 
the decision of the question that he had jurisdic- 
tion to pronounce judgment, did the magistrate 
render bimself liable in damages to the plaintiff? 
He did erroneously decide that he had power to 
try the plaintiff, but did such erroneous decision 
render him, as to all future acts, a trespasser? 
There are, we frankly admit, decisions holding 
squarely that he did, but they are based upon the 
proposition that the rights of the individual are 
paramount to all public interests involved. and 
that when such rights are unlawfully invaded his 
right of redress is absolute. This right, however, 
has been limited to cases where the offending of- 
ficer is one possessing inferior or limited jurisdic- 
tion. Judges of couris of superior or general 
jurisdiction possess such immunity, even when it 
is alleged that they have acted willfully and cor- 
ruptly. But, as to officers possessing limited 
jurisdiction, the lines are drawn tighter, and 
there are cases in the books holding them to the 
strictest accountability for their judicial acts. 
But in later years the doctrine has been somewhat 
relaxed. It requires no argument to show that 
the doctrine of judicial immunity is absolutely 





essential to the very existence of the judicial 
office. A magistrate could not be respected or in- 
dependent if his motives for his official action, or 
his conclusions. could be put in question at the 
instance of every disappointed suitor. In treating 
of this subject, the text-books and decisions lay 
down the proposition that the officer, in order to 
entitle himself to claim the immunity that be- 
longs to judicial conduct, must act within the 
bounds of his jurisdiction. As a general proposi- 
tion of law, this statement must be accepted, but 
the embarrassment arises when it is attempted to 
be applied to cases in which the public officer is 
called upon to decide whether or not a particular 
case is within his jurisdiction, and he falls into 
error in arriving at that conclusion, and whether 
he can be held responsible if he acts in excess of 
his jurisdiction. Grove v. Van Duyn. 44N.J. 
Law, 654, is a case in which these questions are 
discussed with great learning and ability. Beas- 
ley, C. J., thus announces the rule: ‘When the 
judge is called upon by the facts before him to 
decide whether his authority extends over the 
matter, such an act is a judicial act, and such of- 
ficer is not liable, in a suit, to the person affected 
by his decision, whether such decision be right or 
wrong. But when no facts are present, or only 
such facts as have neither legal value nor color of 
legal value in the affair, then, in that event, for 
the magistrate to take jurisdiction is not, in any 
manner, the performance of a judicial act, but 
simply the commission of an unofficial wrong. 
This criterion seems a reasonable one. It pro- 
tects a judge against the consequences of every 
error of judgment, but it leaves him answerable 
for the commission of wrong that is practically 
willful. Such protection is necessary to the in- 
dependence and usefulness of the judicial officer, 
and such responsibility is important to guard the 
citizen against official oppression.” 

‘There is a distinction running through many 
of the cases between a proceeding instituted and 
carried on by a magistrate, where the initial act 
failed to secure jurisdiction, or, having secured it, 
has lost it by neglect of legal requirements, and 
those where jurisdiction has been secured, and, 
during the progress of the investigation, the 
magistrate, in view of the situation, decides that 
he possesses greater power than he actually pos- 
sesses. Brosde v. Sanderson, 86 Wis. 368, 57 N. 
W. Rep. 49; Frazier v. Turner, 76 Wis. 562, 45 N. 
W. Rep. 411, and Lueck v. Heisler, 87 Wis. 644, 
58 N. W. Rep. 1101, are cases upon which the 
magistrate’s liability is established under the rule 
that void process or absolute loss of jurisdiction 
pendente lite renders him responsible to the injured 
party. 

‘In discussing the question herein involved, we 
extract the following from Mr. Bishop’s Non- 
contract Law (section 783): ‘Most of the cases 
exhibit an inclination to be specially severe on 
justices of the peace and other inferior magis- 
trates, compelling them, in distinction from the 
rule as to the superior judges. to respond in dam- 
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ages whenever their judicial act was without ju- 
risdiction. But, in reason, if judges properly ex- 
pected to be most learned can plead official ex- 
emption for their blundering in the law, a fortiori, 
those from whom less is to be expected, and who 
receive less pay, should not be compelled to re- 
spond in damages for their mistakes honestly 
made after due carefulness.’ After stating that 
the better authorities appear greatly to the limit 
the strict rule of liability, the learned author 
further says: ‘Plainly, in reason, if a judicial 
ofticer of whatever grade should take jurisdiction 
where he knew he had none, or without due care 
to ascertain the law, he should answer in damages 
to the party injured, and so, it is believed, are the 
authorities; and in legal reason, also, this should 
constitute the only exception to the general rule 
of exemption, as to which the grade of the judi- 
cial office should be deemed immaterial.’ We 
might cite many other protests and criticisms by 
courts and text- writers condemning the strictness 
and injustice of the rule. The current of modern 
legal thought is unquestionably in favor of the 
proposition cited. ‘Thompson v. Jackson (Iowa), 
61 N. W. Rep. 1004. In Austin v. Vrooman, 128 
N. Y. 229, 28 N. E. Rep. 477, it was held that a 
justice of the peace was not personally liable for 
erroneously deciding that he had jurisdiction to 
try a defendant who had tendered bail and de- 
manded a trial by jury, where the justice had 
jurisdiction of the offense and the defendant, ex- 
cept for such offer and demand, if the magistrate 
acted in good faith. In Bell v. McKinney, 63 
Miss. 187, the defendant, mayor and ez officio jus- 
tice of the peace, fined and committed plaintiff to 
jail for an offense committed outside of the cor- 
porate limits of the town, over which he had no 
jurisdiction except to bind the party over to await 
the action of the grand jury. Held, that he was 
not liable if he acted in good faith. The test in 
these and many other cases that might be cited is 
whether the magistrate acted in good faith. It is 
true that there are cases where the question of 
good faith is no defense, if the magistrate ex- 
ceeded his jurisdiction. Truesdell v. Combs, 33 
Ohio St. 186; Patzack v. Von Gerichten, 10 Mo. 
App. 424, and Vanderpool v. State, 34 Ark. 174, 
are cases holding this rule to the limit of strict- 
ness. We are content. however, to join in the in- 
creasing procession of States that have adopted 
and are following the more humane and less strin- 
gent test of liability in cases of this kind.” 





BILLS AND NOTES—PROMISSORY NOTES—NE- 
GOTIABILITY—CONFLICT OF LAWws.—The -Su- 
preme Court of Michigan says, in Strawberry 
Point Bank vy. Lee, that in the absence of any 
direct evidence as to where a note was delivered, 
it will be presumed that it was where the maker 
resided—that being the place where it was dated 
and signed—and it will be payable there, and 
governed by the laws of that State as to negotia- 
bility, though describing the payee as of a certain 
place in another State. The courtsays: ‘*Plaint- 





iff, a corporation of Iowa, brought suit upon a 
note executed by the defendants for $1,600, pay- 
able ‘to A. B. Holbert, or order, of Greeley, 
Iowa.’ The note also contained the following 
provision: ‘Interest payable annually, and in- 
terest at the rate aforesaid upon such interest after 
the same becomes due. until paid; and wé agree, 
if this note is not paid when due, and the holder 
sues the same, to pay a reasonable sum as attor- 
ney’s fees, to be assessed by the court, and taxed 
as a part of the cost, in any suit brought thereon.’ 
The defense was that the note was obtained by 
fraud. Plaintiff claimed to be a bona fide pur- 
chaser, before due. If the note was payable in 
Michigan, it was not negotiable, and was, there- 
fore, open to the defense set up and proven. Bank 
v. Purdy, 56 Mich. 6,22 N. W. Rep. 93; Altman 
v. Rittershofer, 68 Mich. 287, 36 N. W. Rep. 74. 
If it was payable in Iowa, it became an Iowa con- 
tract, and was negotiable, under the decisions of 
that State. Sperry v. Horr, 32 Iowa, 184; Bank 
v. Marsh, 89 Iowa, 273, 56 N. W. Rep. 458. It is 
unnecessary to cite authorities to show that the 
law of the place where a promissory note or bill 
of exchange is made and delivered controls, in the 
absence of the designation of any other place: 
and, if any other place is designated, the law of 
that place controls. This iselementary. Plaint- 
iff insists that the expression in the note, ‘We 
promise to pay A. B. Holbert, or order, of Gree- 
ley, Iowa,’ fixes the place of payment. ‘There is 
no direct evidence as to where or when the note 
was delivered. It was dated in Michigan, signed 
in Michigan, and defendants resided in Michigan. 
The presumption, therefore, is that it was deliv- 
ered in Michigan. The note fixes no place for 
payment, unless the fact that the note stated that 
the residence of the payee was in Iowa fixes the 
place. No authorities are cited sustaining this 
contention. The naine of the payee in a mort- 
gage is usually stated, but this does not make it a 
contract to be executed in the State where the 
mortgagee resides. Adding the place of resi- 
dence of the payee is merely descriptive. Ifa 
resident of Australia were the payee of a note exe- 
cuted and delivered in Michigan by residents of 
Michigan, it certainly would not follow that the 
contract was to be performed in Australia because 
his residence was inserted after his name. Coun- 
sel appears to rely mainly upon Cox v. Bank, 100 
U.S. 704. That was a case of a bill of exchange 
drawn on ‘C & C, New York, N. Y.’ It was held 
that the bill was, in law, payable at that city. 
The liability of the indorsers alone was involved. 
The subject is very ably discussed in that opinion. 
The true rule is there stated, on page 712, as fol- 
lows: ‘Where no place of payment is expressed 
in a bill or note, the general rule, in the absence 
of any agreement or circumstances fixing or indi- 
cating a different intention, is that the place of 
presentment is the place where the acceptor or 
maker resides, or at their usual place of business. 
Circumstances, however, may control the usual 
inference arising from the want of any such ex- 
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pression in the instrument, which may warrant a 
very different conclusion. Thus, if a bill were 
drawn upon a merchant when abroad, and should 
be addressed to him at Paris or at London, the 
place of payment would be the place where the 
drawer accepted the instrument, whether Paris 
or London, and not the place of his residence 
when the bill was drawn, or at its maturity. 1 
Daniel, Neg. Inst. § 90. Provided no place is 
designated or agreed or indicated in the form of 
the address, or the terms of the acceptance, the 
rule then is that the presentment for payment 
must be made at the home or domicile of the ac- 
ceptor or maker, or at their usual place of busi- 
ness, during business hours.’ There are no cir- 
cumstances shown in this case to take it out of the 
above rule.”” 








RIGHT OF NATIONAL BANKS TO 
CHARGE USURY. 


The legislation of the federal law-making 
power, touching the rights of the national 
banks to charge interest in excess of that al- 
lowed by the laws of the State or territory 
within which such banks may be situated, is 
found in the 30th section of the National 
Banking Act, passed by Congress June 3d, 
1864. This act provides that these banks 
‘‘may take, receive, reserve and charge, on 
any loan or discount made, or upon any note, 
bill of exchange or other evidence of debt, 
interest at the rate allowed by the laws of the 
State or territory where the bank is located, 
and no more, except that, where, by the laws 
of any State a different rate is limited for 
banks of issue organized under State laws, 
the rate so limited shall be allowed for asso- 
ciations organized in any such State under 
this act. And when no rate is fixed by the 
laws of the State or territory, the bank may 
take, receive, reserve or charge a rate not 
exceeding seven per centum, and such inter- 
est may be taken in advance, reckoning the 
days for which the note, bill, or other evi- 
dence of debt has to run. And the know- 
ingly taking, receiving, reserving or charging 
a rate of interest greater than aforesaid shall 
be held and adjudged a forfeiture of the en- 
tire interest which the note, bill, or other 
evidence of debt carries with it, or which has 
been agreed to be paid thereon. And in case 
a greater rate of interest has been paid, the 
person or persons paying the same, or their 
legal representatives, may recover back, in 
any action of debt, twice the amount of the 





interest thus paid from the association taking 
or receiving the same: Provided that such 
action is commenced within two years from 
the time the usurious transaction occurred.’”! 
It was not long after the passage of this act 
of congress until the question how far this 
legislation affected usury enactments under 
State legislation arose. In an early case in 
New York, a State where usury litigation has 
always been prolific on account of the extreme 
penalty for taking usury, it was held that it 
was not the purpose nor intention of con- 
gress, by this enaciment, to authorize the 
national banks to violate or disregard the 
State laws on the question, nor to relieve 
them from penalties imposed on others for 
violating these local laws;? and this ruling 
was followed shortly after on the federal cir- 
cuit.* But these cases were destined to be 
overruled, and the law, as now firmly fixed 
by authority is, in all matters and transac- 
tions affecting national banks under a plea of 
usury, and any right of action or of immunity 
from or by reason of same must be found in, 
and grounded upon, the national law, which 
supplants and takes the place of all State 
laws in reference to usurious contracts where 
a national bank is concerned as a party to the 
usurious agreement.‘ The power of congress 
to pass the national banking laws is firmly 
settled. It seems to be well settled, too, 
that the various State courts having general 
jurisdiction where the national bank is located, 
have jurisdiction in all matters touching usu- 
rious transactions by the national banks. The 
jurisdiction is, in fact, expressly conferred 
by the federal law providing that ‘‘suits, ac- 
tions and proceedings against any association 
under this title may be had in any circuit, 
district or territorial court of the United 
States held within the district in which such 
association may be established, or in any 
State, county or municipal court in the 
county or city in which said association is 


1 13 Stat. at L. 108. 

2 First Nat. Bank of Whitehead v. Lamb, 50 N. Y. 95. 

8 In re Alfred Widle, 12 Blatchf. 243, 248. 

4 Tiffany v. Bank of Missouri, 18 Wali. 409; First Nat. 
Bank of Columbus v. Garlinghouse, 22 Ohio St. 492, 503; 
Farmers’ and Mechanics’ Nat. Bank v. Dearing, 91 U.S. 
29; Barnett v. Muncie Nat. Bank, 98 U.S. 555; Hinter- 
mister v. First Nat. Bank, 64 N. Y. 212; First Nat. Bank 
v. Grimes, 49 Kan. 219, 30 Pac. Rep. 474; Florence R. R. 
&Imp. Co. v. Chase Nat. Bank, 106 Ala. 364,17 South. 
Rep. 720; Stephens v. Monongahela Bank, 111 U. 8. 197. 

5 McCulloch v. State of Maryland,4 Wheat. 316; Os- 
born v. United States Bank, 9 Wheat. 316; Veaziev. 
Fenno, 8 Wall. 533; First Nat. Bank of Columbus Vv. Gar- 
linghouse, 22 Obio St. 492, 504. 
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located having jurisdiction in similar cases.’’® 
Of course the act is as clear as could be that 
the federal tribunals have concurrent juris- 
diction of the same matters. Under the 
federal law authorizing the recovery back of 
usurious interest paid to a national bank, the 
recovery may be had in a State court though. 
under the laws of the State no interest can be 
recovered which has been paid.’ This is be- 
cause the federal laws control all the rights 
of the parties just as though no State law 
existed, so far as this right of recovery back 
of usurious interest is concerned. The Na- 
tional Banking Act, as we have seen, ina 
sense limits the rate of interest which may be 
charged by national banks to seven per 
centum, subject to less charges where this is 
in excess of the highest rate allowed by the 
law of the State or territory where the bank 
is located. But they are not limited as to this 
rate in States or territories where by law any 
rate of interest that may be agreed upon by 
the parties is legal. And where there is no 
limit, these banks may agree upon and en- 
force any rate of interest the borrower will 
agree to pay.® 

There is some diversity of opinion among 
the authorities on the question, how much 
may be recovered back by the borrower from 
the national bank when he has paid a rate of 
interest in excess of that allowed by the State 
or territorial laws. Some authorities hold 
that only double the excess of interest over 
the legal rate can be sued for, while others 
maintain that double the amount of the whole 
interest is the proper criterion of recovery. In 
New York it has been held, reluctantly, too, 
that only double the excess of the legal rate 
can be recovered. The New York court felt 
bound by the decisions of the United States 
Supreme Court, which do not really seem to 
militate, at all, against the contention that 
the measure of recovery is double the amount 


6 Kinser v. Farmars’ Nat. Bank, 58 Lowa, 728,13 N. W. 
Rep. 59; Pickett v. Merchants’ Nat. Bank, 32 Ark. 346; 
Claflin v. Houseman, 93 U. S. 180; Schuyler Nat. Bank 
v. Bollong, 24 Neb. 825; First Nat. Bank v. Overman, 22 
Neb. 116, 34 N. W. Rep. 107; Blitz v. Bank, 87 Pa. St. 87; 
Ordway v. Bank, 47 Md. 217; First Nat. Bank v. Morgan. 
132 U. 8. 141, 10 Sup. Ct. Rep. 37. 

7 First Nat. Bank v. Barnett (Neb.), 70 N. W. Rep. 937. 

8 Rockwell v. Farmers’ Nat. Bank, 4 Colo. App. 562, 86 
Pac. Rep. 905; Guild v. First Nat. Bank, 48. Dak. 566, 57 
N. W. Rep. 499; Bank v. Bruho, 64 Tex. 571; Hinds v. 
Marmolego, 60 Cal. 229. See also LaDow v. First Nat. 
Bank, 51 Ohio St. 234,37 N. E. Rep. 11; Yakima Nat. 
Bank v. Knipe, 6 Wash. 348, 33 Pac. Rep. 834. 

® Hintermister v. Bank, 64 N. Y. 212. 





of interest the bill of exchange or other in- 
strument calls for. It is true that in the case 
of Bank v. Johnson," which was a case on er- 
ror from the Court of Appeals of New York, 
a recovery for double the excess of interest 
was affirmed and sustained as being proper. 
But the learned court by no means holds in 
this case nor, it seems, in any other, that 
double the amount of the whole interest may 
not be recovered. That only double the ex- 
cess of legal interest is the proper criterion of 
recovery has been affirmed in Tennessee.” 
And in Pennsylvania, where, by statute, any 
interest over and above a certain per centum 
is usurious and void as to the excess, only, 
there is no forfeiture by virtue of this law of 
any but the excess. In other words, the ex- 
cess, of legal interest, only, seems to be 
deemed usurious, and itis accordingly held 
in this State that the basis of recovery for an 
illegal charge of interest by a national bank 
is the excess of the legal rate, not the whole 
interest.’? And in the same State it is held 
under the national banking act that if the 
usurious interest has been paid in whole or in 
part, no interest can thereafter be recovered 
by the bank. The taking of usurious interest 
forfeits the right to take even legal interest 
afterwards.® The weight of authority, how- 
ever, as well as the force of reason and com- 
mon sense, seems clearly to be with the con- 
tention that, when a national bank knowingly 
charges a rate of interest denounced by the 
laws of the State or territory in which the 
bank is situated, as usurious, the borrower 
may, when he has paid the usurious interest, 
recover back not only the excess of the highest 
legal rate, but the whole interest. This seems 
to be the clear and plain meaning of the stat- 
ute, which is couched in plain common place 
language. And, of course, the right to re- 
cover back exists in an artificial, as well as a 
natural person. Had it been the intention of 


10 104 U. 8. 271. 

11 Bobo v. People’s Nat. Bank, 92 Tenn. 444,215. W. 
Rep. 888. 

12 First Nat. Bank of Mt. Joy v. Gish, 72 Pa. St. 13. 

13 Brown v. Second Nat. Bank, 72 Pa. St. 204. 

14 Bank v. Karmany, 98 Pa. St. 65; Crocker v. Bank, 4 
Dill. 35; Timberlake v. First Nat. Bank, 43 Fed. Rep. 
231; Hillv. Nat. Bank,15 Fed. Rep. 432; Hall v. First 
Nat. Bank, 30 Neb. 99,46 N. W. Rep. 150; Oates v. First 
Nat. Bank, 100 U. 8. 239; Barnett v. Muncie Nat. Bank, 
98 U. 8. 555; Schuyler Nat. Bank v. Bollong, 24 Neb. 825, 
40 N. W. Rep. 418; Snyder v. Mt. Sterling Nat. Bank, 94 
Ky. 231, 21 S. W. Rep. 1050; Louisville Trust Co. v. Ken- 
tucky Nat. Bank, 87 Fed. Rep. 143. 

1 Albion Nat. Bank v. Montgomery (Neb.), 74N. W. 
Rep. 1102. 
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congress to restrict the right of recovery to a 
part only of the usurious interest, it would 
have been very easy indeed to have inserted 
a clause accordingly, thereby making the act 
unmistakable. That this was not done adds 
force to the contention to permit a recovery 
of all the interest when the rate charged was 
such as to make the whole interest unlawful 
because of usury. It is held in Nebraska 
that a national bank might evade the penal- 
ties of usury, denounced by the national 
banking act, by a bona jide sale of the bill 
or other instrument which is usurious." A 
similar ruling is intimated, though not made, 
by the United States Supreme Court.” But 
no doubt the person purchasing such usurious 
instruments would take only the rights the 
bank could have enforced had no transfer 
been made. Where a national bank, from 
time to time, renews a note originally drawn 
and executed for a usurious rate of interest, 
and such unlawful interest is incorporated in 
the renewals, the bank can recover, in an ac- 
tion on the last renewal, the principal alone 
without any interest whatever; asin such 
case, the embodying the original usurious 
transaction in the renewal notes is clearly 
charging usury within the meaning of the 
law.'® This is true, though the renewals call 
for arate of interest which would be legal. 
In such cases, the recovery cannot include 
any unlawful interest.” Nor can usurious 
interest in double the amount thereof be re- 
covered back when merely charged up ina 
renewal of the instrument, for this is nota 
payment within the meaning of the federal 
law, but only an agreement to pay as in the 
first instance.” But in these instances 
the borrower does not have a right of 
set-off to the extent of the usurious interest 
in an action on the obligation by the bank, 
but he must submit to a judgment for the 
principal, and if he has paid any illegal in- 
terest, this may and must be enforced, if at 
all, in the manner pointed out by the federal 
statute by appropriate action for the same.”! 


16 First Nat. Bank v. Miltenberger, 33 Neb. 847, 51 N. 
W. Rep. 232. 

17 National Bank v. Johnson, 104 U. 8. 271. 

18 Snyder v. Mt. Sterling Nat. Bank, 94 Ky. 231, 21 8. 
W. Rep. 1050; Shinkle v. First Nat. Bank, 22 Ohio St. 516; 
Brown v. Marion Nat. Bank, 18 Sup. Ct. Rep. 390. 

19 Farmers’ and Mechanics’ Bank v. Hoagland, 7 Fed. 

20 Brown v. Marion Nat. Bank, 18Sap. Ct. Rep. 390. 
Rep. 159. 

21 Farmers’ and Mechanics’ Bank v. Hoagiand,7 Fed. 
Rep. 159, 161; First Nat. Bank v. Stauffer, 1 Fed. Rep 





But where only one of two joint makers of a 
note pays usurious interest to a national 
bank, be only can recover therefor. The 
right becomes personal to him, and cannot be 
enforced by the other.” But the right to re- 
cover back usurious interest already paid is a 
right within itself, and is not in any sense de- 
pendent upon a payment of the principal 
debt.” So where the national bank sues to re- 
cover the interest, only the defense of usury is 
effective.* Ifanational bank, in discounting 
negotiable paper, exacts and receives a usuri- 
ous rate of interest, this will work a forfeiture 
of all interest thereafter accruing on such in- 
strument.* Further, the illegal interest ex- 
acted in such discount transaction may itself 
be recovered back to the same extent and in 
like manner that any other interest forfeited 
for usury may be.*% In Mississippi, where 
by statute interest is permitted only on the 
amount of money actually lent, it is held that 
a national bank cannot deduct interest in ad- 
vance where the taking in advance would 
amount to usury on the money actually lent.” 
Where payments have been made on a loan of 
money, where the rate of interest charged by 
the bank is usurious under the local law, and 
no direction is given by the borrower as to 
the application of such payment, and the 
lender makes no agreement with the borrower 
where. the payment will be applied, the law 
makes the application to the principal rather 
than to the usurious interest, as it will not be 
presumed that it was intended to apply it to 
that part of the debt which has become for- 
feited by the taking of usury.** Where, by 
reason of the penalty prescribed by the na- 
tional law, the entire interest received or re- 
served is forfeited. the law is appeased, and 


187, 188; Rockwell v. Farmers’ Nat. Bank, 4 Colo. App. 
562, 36 Pac. Rep. 905; Huggins v. Citizens’ Nat. Bank,6 
Tex. Civ. App. 33, 24S. W. Rep. 926; Lomax v. First Nat. 
Bank (Tex. Civ. App.), 398. W. Rep. 655; Comanche 
Nat. Bank v. Dabney (Tex. Civ. App.), 44 S. W. Rep. 
418; Norfolk Nat. Bank v. Schwenk, 46 Neb. 381, 64 N. 
W. Rep. 1073. 

22 Timberlake v. First Nat. bank, 43 Fed. Rep. 231. 

23 Monongohela Nat. Bank v. Overholt, 96 Pa. St. 327. 

24 Tomblin v. Higgins (Neb.), 73 N. W. Rep. 461. 

2% First Nat. Bank v. Stauffer, 1 Fed. Rep. 187; Alves v. 
Henderson Nat. Bank, 89 Ky. 126,98. W. Rep. 504; First 
Nat. Bank v. Grimes, 49 Kan. 29, 30 Pac. Rep. 474. 

26 Alves v. Henderson Nat. Bank, 89 Ky. 126,98. W. 
Rep. 504. 

27 Timberlake v. First Nat. Bank, 43 Fed. Rep. 231. 

23 Maniteau Nat. Bank v. Miller, 74 Mo, 187; Snyder v. 
Mt. Sterling Nat. Bank, 94 Ky. 231, 21S. W. Rep. 1050; 
First Nat. Bank v. Miltenberger, 33 Neb. 847,51 N. W. 
Rep. 232; Hall v. First Nat. Bank, 30 Neb. 99, 46N. W. 
Rep. 150. 
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there is no other or further penalties incident 
to the usurious transaction.” If usurious in- 
terest is charged by a national bank in mak- 
ing a discount, the right to recover back twice 
the amount of unlawful interest, under the act 
of congress accrues at once, and an action 
lies immediately to enforce this right. Con- 
sequently, if the suit for the purpose of re- 
covering the double interest is not commenced 
within two years from the time the discount 
is made, the right of action is barred by the 
limitation expressed in the statute, and no re- 
covery can be had for such illegal interest. 
It is the time of the actual payment that fur- 
nishes a starting point for the statute to begin 
torun. If the payment is made when the 
loan is, the statute begins to run then; if, 
when the interest is due, though after the 
loan, the beginning point will be when it is 
due and paid; if not paid when due, the time 
will not begin to run until payment is made, 
though this be long after both principal and 
interest is due.*! And the charging up of 
usurious interest in the renewal of a loan is 
not such a payment as to set the statute of 
limitations in motion.” 
Nashville, Ark. W. C. Ropcers. 


2% Hintermister v. First Nat. Bank, 64 N. Y. 202, 216; 
First Nat. Bank of Columbus V. Garlinghouse, 22 Ohio 
St. 492. 

30 Bobo v. People’s Nat. Bank, 92 Tenn. 444, 21S. W. 
Rep. 888; Kinser v. Farmers’ Nat. Bank, 58 Lowa, 728, 13 
N. W. Rep. 59. 

31 Monongohela Nat. Bank v. Overholt, 96 Pa. St. 327; 
Brown v. Second Nat. Bank, 72 Pa. St. 209; National 
Bank v. Trimble, 40 Ohio St. 629; Shinkle v. First Nat. 
tank, 22 Ohio St.516; Norfolk Nat. Bank v. Schwenk, 
46 Neb. 381, 64 N. W. Rep. 1073; First Nat. Bank v. 
Smith, 36 Neb. 199, 54 N. W. Rep. 254. 

32 Louisville Trust Co. v. Kentucky Nat. Bank, 87 
Fed. Rep. 143. 
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STATE v. LEWIS. 


Supreme Court of Idaho, February 24, 1898. : 

1. Where an appropriation is made by the legisla- 
ture fur “publishing the journals of the senate and 
house and the session laws,” such act is intended only 
to provide compensation for the printing and binding 
thereof. 

2. It is part of the official duty of the secretary of 
state to prepare the copies of the laws and journals 
for the printer. 

3. Where the secretary of state has received fees for 
making such copies, such fees are required to be paid 
into the State treasury by the secretary of state, under 
the provisions of section 19 of article 4 of the consti- 
tution. 

4. Where the secretary of state makes a contract 
with a printing company to publish the laws and jour- 
nals, by the terms of which contract the secretary is 





to receive a certain portion of the contract price for 
the preparation of the copies for the printer, such 
contract is within the pgohibition of section 365, Rev. 
St. 

Huston, J.: The facts are, as they appear from 
the record, in substance as follows: In the ap- 
propriations for current expenses of the State 
government, passed by the fourth session of the 
Idaho legislature, there was included in the ap- 
propriations for secretary of state, for ‘‘publish- 
ing house and senate journals and Session Laws 
of 1897, two thousand dollars.’’ The secretary of 
state made a contract with the Sentinel Printing 
Company, through its agent or manager, for the 
printing, binding, etc., of said laws and journals, 
for the sum of $2,000. It appears that of said 
sum of $2,000 the sum of $675 was paid to the sec- 
retary of state, for copying and preparing said 
laws and journals for the printer. It is claimed 
by the petitioner that the sum so reveived by the 
secretary of state was so received as fees by virtue 
of his office, and, as such, should have been paid 
into the treasury of the State, by the secretary of 
state, under the provisions of section 19 of article 
4 of the constitution of Idaho. Said section 19 
provides, inter alia, that the secretary of state 
shall receive a salary of $1,800 per annum, and, 
further, *‘the compensation enumerated shal! be 
in full for all services by said officers, respectively. 
rendered in any official capacity or employment 
whatever during their respective terms of office. 
No offiver named in this section shall receive, for 
the performance of any official duty any fee for 
his own use; but all fees fixed by law for the per- 
formance by either of them of any official duty 
shall be collected in advance, and deposited with 
the State treasurer quarterly to the credit of the 
State.’’ Itis contended by defendant that the 
labor so performed by him was not done in his 
official capacity, and that it was done out of office 
hours, and that, therefore, the compensation re- 
ceived by him therefor does not come within the 
provisions of said section 19 of article 4 of the 
constitution. We do not think this contention of 
the defendant is maintainable. 

The secretary of state is made by law the cus- 
todian of the laws passed by the legislature and 
of the journals of each house thereof. It is made 
his duty to publish the same, and this duty, it 
seems to us, includes, of necessity, the prepara- 
tion thereof for the hands of the printer. This 
bas been the uniform course, not only under the 
State government, as we are informed, but was 
that always pursued under the territorial organi- 
vation by the secretary of the territory, to whose 
duties the secretary of state mainly succeeds. If 
any other course has been pursued under the State 
government, we are not aware of it, and it was 
certainly unwarranted. ‘The laws, when printed, 
must be authenticated by the certificate of the 
secretary of state, under the seal of the State, of 
which the secretary is also the custodian. That 
the duty to publish the laws does not include the 
preparation thereof, for printing and publishing, 
seems to us inconsistent with reason or precedent. 
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This assumes that it was not the duty of the sec- 
retary to prepare the copies of the law for the 
printer, but that, in the letfing of the contract, it 
was the understanding that the expense of making 
the necessary copies, indexes, etc., was to be borne 
by the printing company having the contract. 
Such copies must be made in the secretary’s office 
and be verified by him. They must be made by 
him, or under his direction and supervision, and 
he could only do these things in his official capac- 
ity, and the fees chargeable therefor are fixed by 
law, and are required to be paid into the State 
treasury. Itis begging the question to say that 
the printer could put a corps of copyists into the 
office of the secretary to perform such work, for if 
the secretary declined, as well he might, to cer- 
tify or authenticate copies so made, the labor 
would be thrown away. The iaw should not re- 
ceive an interpretation which would lead to such 
invidious and disturbing conditions. 

It would be idle to say that because the word 
‘publishing,’ in its strictest sense, does not in- 
clude ‘‘printing,’’ therefore the appropriation 
made by the legislature for the publishing ‘‘of the 
laws and journals did not include the expense of 
printing ;*’ but such a conclusion would not, it 
seems to us, be any more fallacious than the con- 
struction contended for by defendant. The law 
must be so construed as to carry out the manifest 
intention of the lawmakers; and, in construing 
the law upon this subject, we must take into con- 
sideration both the provisions of the constitution 
and the laws applicable thereto, and from these 
determine the intention of the lawmakers; and, 
so taking them, it is palpable to our minds that it 
was intended that the salary allowed the officer 
should be in full compensation for all services 
rendered by him by virtue of his office or in his 
official capacity. 

We have examined all of the authorities cited, 
and we believe the views we have reached are sus- 
tained fully by all the cases pertinent to the ques- 
tion under consideration. The case of State v. 
Liedtke, 12 Neb. 171, 10 N. W. Rep. 703, cited by 
defendant, is particularly in point, and arose upon 
circumstances very like those in the case under 
consideration, and the decision was upon a con- 
stitutional provision similar to section 19 of article 
4 of the Idaho constitution. 

There is another feature of this case. and the 
law applicable thereto, to which it is as well, per- 
haps, to call attention. It is conceded that the 
amount paid the defendant was a part of the con- 
sideration expressed in the contract made with 
the Sentinel Printing Company, and that the con- 
sideration expressed in said contract was fixed in 
view of and with relation to the sum to be paid to 
the defendant for the services performed by him. 
This, we think, was clearly within the prohibition 
expressed in section 365 of the Revised Statutes of 
this State. ‘‘Members of the legislature, terri- 
torial, county, city, district and precinct officers, 
must not be interested in any contract made by 


them in their official capacity, or by any body or 
board of which they are members.*’ The dam- 





ages allowed by section 209, Rev. St. are intended 
as a penalty for a willful dereliction, or refusal by 
the officer upon whom demand is made; and as it 
is apparent that the action of the defendant was 
not attributed to any design or desire on his part 
to avoid a duty, or misinterpret the law to his 
own advantage, and, moreover, as he alleges in 
his answer that he acted in the matter throughout 
upon the advice of his proper legal advisor, the 
attorney general, we are not inclined to enforce 
the penalty of 25 per cent. damages or the inter- 
est. The writ of mandate will issue commanding 
the defendant to pay into the State treasury the 
sum of $675, so received by him as aforesaid, on or 
before the first Monday of April, 1898. Theclerk 
is directed to charge no fees in this case. 

Sullivan, C.J.,and Quarles, J. concur. 


Norr.—No exact parallel to the principal case can 
be found in the books and none better illustrates the 
well-settled principle that public office isa public 
trust than the one under consideration. The facts, 
concisely stated, are, that the secretary of state con- 
tracted in his official capacity, with the manager of a 
printing company, whereby the latter undertook ‘to 
transcribe, compile, publish and bind the laws and 
journals” of the last session of the State legislature for 
an appropriation made for that purpose. The com- 
pany then subcontracted with the secretary that he 
should prepare the copy for publication, for a consid- 
eration, which he received, and which he appropri- 
ated to his own use. On mandamus to compel the 
payment of the same into the State treasury, the sec- 
retary set upin iJefense that he had performed the 
service, not in his official capacity, but asa private 
individual, out of office hours, and that he withheld 
the fees therefor upon the advice of the State’s attor- 
ney-general. However repugnant to public policy the 
advice of the law officer of the State government may 
have been, it afforded nojustification tothe secretary, 
for common honesty should have prompted him to do 
what the court commanded him todo. That a public 
officer can divest himself of his official character when- 
ever it may be to his pecuniary interest to do so, has 
never received judicial encouragement so far as 
known. No public officer, in the discharge of such 
duties as the law devolves upon him, can assume the 
dual role of Dr. Jekyl and Mr. Hyde, however much 
he may in his moral make-up. For the court to have 
held otherwise than it did in the principal case would 
have been to put a prewium on official dishonesty 
and “legalize temptations which would lead from 
official duty many who, without such inducement, 
might perform their duty.’? Lucas v. Allen, 80 Ky. 
681, 684. The fact that former secretaries may have 
retained to their own use the fees received for like 
services could not have availed the officer in the prin- 
cipal case. No usage or custom can justify a practice 
in plain violation of duty, or confer a prescriptive 
right on a public official to violate the law for his own 
gain. See State v. McFebridge, 84 Wis. 473, 54 N. W- 
Rep.1. Inthe celebrated Wisconsin Interest cases 
cited, in fra, the court held that where an officer re- 
ceived money which of right belonged to his office, he 
received it by virtue of his office, and could not by 
forming and executing an intention to retain the 
money as his own, divest the act of receiving the 
money of its official character. This is a wholesome 
rule and has ever been adhered to by the courts. The 
State could not have been defrauded of the fees had 
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the copy been prepared by any third person. In Pot- 
ter v. Talkington, 49 Pac. Rep. 14, it was held that a 
clerk of a district court need not authenticate a tran- 
script on appeal, where it had been made by some one 
else, without payment of the legal fees. These fees 
he is responsible for, whether collected or not, as well 
as for the accuracy of the work, and he cannot evade 
that liability by resorting to the subterfuge that the 
services were performed out of office hours, or by a 
copyist in his office. State v. Hazelet, 41 Neb. 257, 59 


N. W. Rep. 891. 

It does not follow that everything may be done by a 
public officer that is not forbidden by statute. Stat- 
utes frequently fail to prescribe with particularity the 
duties of a public officer, and it would require “‘but 
little ingenuity to run nice distinctions between 
what duties may and what may not be considered 
stri:tly official; und if these distinctions are much 
favored by courts of justice, it may lead to great 
abuse.” Potts, J., in Evans v. Trenton, 24 N. J. Law, 
766. See, also, the opinion of the court in Ring v. 
Devlin, 68 Wis. 388-389, where an officer of an asylum 
claimed a reward for returning an escaped inmate of 
an hospital, on the ground that he acted as a private 
person and not as an officer. Where the constitution 
declares that an officer shall receive an annual com- 
pensation ‘‘in full for all services,” it is very plainly 
to be implied therefrom that such compensation shall 
be his sole and only reward. Supervisors v. Jones (N. 
Y.), 28 N. E. Rep. 742. And where the constitution 
prescribes that all fees in excess of the maximum com- 
pensation shall be covered into the public treasury, 
the idea is that the offices shall, so far as practicable, 
be self-sustaining. Eakin v. Nez Perces Co., 36 Pac. 
Rep. 702. In such a case, therefore, the fees belong 
to the State and the officer is the agent of the State for 
their collection. His relation to the State is a fiduci- 
ary one and loyalty to his principal is the corner-stone 
ot his employment. Mechem Pub. Officers, §§ 839, 840; 
Mechem Agency, § 454. Public agents labor under 
the same disqualification as private agents with re- 
spect to making illegal profits out of their agency. 
Their private interests must not conflict with thuse of 
the public. People v. Overyssel Twp., 11 Mich. 225; 
Goodyear v. Brown, 155 Pa. St. 514, 20 L. R. Ann. 838. 
The subcontract with the officer in ‘the principal case 
offended every sense of propriety and, according to 
all the authorities, was contrary to public policy and 
void. Where the statute requires the State auditor 
to make demand on delinquent officers, whose duty it 
is to turn public moneys into the treasury, the statute 
of limitations is held to run from the officer’s derelic- 
tion and not from the demand. People v. Melone, 73 
Cal. 574. And being a matter publici juris, mandamus 
is the proper remedy. The State is not compelled to 
resort to the “slow and circuitous remedy” of an ac- 
tion on the officer’s bond unless the writ be ineffective. 
State v. Roderick, 23 Neb. 505, 87 N. W. Rep. 77; 
State v. Stanton (Utah), 46 Pac. Rep. 1109; State v. 
Cunningham, 81 Wis. 440, 51 N. W. —. 4 724. 

Boise, Idaho. HENRY Z. JOHNSON. 
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1. ADMINISTRATION—Executors — Minors’ Support.— 
Under Shannon's Code, § 4024, making an executor the 
trustee for the management of property set apart for 
the support of minor children, until the appointment 
of a guardian, an executor who pays out moneys set 
apart for the support of minor heirs, in compliance 
with a void order of the probate court, without at- 
tempting to ascertain the facts, is liable for moneys so 
paid.—FavVER V. PARKER, Tenn., 468. W. Rep. 453. 

2. ADMINISTRATION—Purchase by Sureties of Admin- 
istrator.—A surety op an administrator’s bond is not 
precluded from purchasing claims against the estate, 
but when the estate is insolvent, and pays only a per- 
centage of the claims against it, and when this per- 
centage was received by such bondsman on a claim 
which he undertook to purchase, but did not in fact 
Own, and an action is brought against him by the true 
owner for money had and received, the recovery must 
be limited to the amount actually received.—LUTHER 
Vv. HONTER, N. Dak., 75 N. W. Rep. 916. 

3. ADVERSE POSSESSION AGAINST RAILROAD.—Title by 
adverse possession may be obtained to land whicha 
railroad company acquired by its charter in fee, and 
which, though it abutted and paralleled its right of 
way, the company did not, and were not compelled to, 
include in nor maintain as such.—ILLINOIS CENT. R. 
Co. Vv. WAKEFIELD, Ill., 50 N. E. Rep. 1002. 

4. APPEAL—Bill of Exceptions.—Where, because the 
trial judge was absent from the territory on official 
business, the appellant failed to get his approval ofa 
bill of exceptions, so as to file it, until after an ex- 
tended time agreed to by the appellee, the bill must 
be regarded as filed in time.—LIVERPOOL & L. & G. INs. 
Co. v. KEARNEY, I. T., 468. W. Rep. 414. 

5. APPEAL TO SUPREME COURT.—An appeal to the su- 
preme court cannot be taken in mandamus proceedings 
to compel the board of election commissioners of the 
city of St. Louis to call and hold primary election, they 
not being State officers within Const. art. 6, § 12, allow- 
ing an appeal to the supreme court in cases where 
“any State officer is a party.’’—STATE V. HIGGINS, Mo., 
4685. W. Rep. 423. 

6. ASSIGNMENT—Patents—Rights Before Issuance.— 
Before the granting of a patent an inventor has a qual- 
ified property in his invention, which is assignable, 
and which may have a value, and thus serve as a con- 
sideration for a promise to pay for a transfer and sale. 
—BURTON V. BURTON STOCK CaR CO., Mass.,50N. E. 
Rep. 1029. 

7. ASSIGNMENT FOR CREDITORS—Estoppel.—A trust 
deed for the benefit of several creditors is to be treated 
as a separate deed for the benefit of each, and a cred- 
itor taking under such deed is not thereby estopped 
from contesting the rights of others claiming there- 
under.—MCWHERTER V. NORTH, Tenn., 468. W. Rep. 
478. 

8. ATTACHMENT—Foreign Corporations.—An attach- 
ment sued out by a foreign corporation is not invali- 
dated by failure of the corporation to allege its 
authority to do business in the State, where such alle- 
gation is supplied by amendment to the petition before 
final decree.—W OLDERT V. NEDDERHUT PACKING & PRO- 
VISION Co., Tex., 468. W. Rep. 378. 

9. ATTACHMENT—Levy on Corporate Stock.—Rev. St. 
§ 2989, provides that corporate stock can only be at- 
tached ‘‘by leaving an attested copy of the writ with 
the clerk, treasurer or cashier” of the corporation, if 
there be such an officer; otherwise with any person 
having custody of its books and papers. Held, that 
where a secretary and treasurer was illegally elected, 
but had possession of the books and papers of the cor- 
poration, and was recognized as secretary and treas- 
ure! by it, he must be so regarded by others in all col- 
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lateral proceedings, and a levy on stock by leaving a 
copy of the writ with the secretary and treasurer de 
jure would not confer jurisdiction over it.—BaRTHELL 
Vv. HENCKE, Wis., 75 N. W. Rep. 952. 

10. ATTORNEY’S LIEN—Securities Pledged to Secure 
Loan.—Attorneys employed by a railroad reorganiza- 
tion committee to advise and assist them in the con- 
duct of the business intrusted to them have a lien for 
their services on the securities deposited with the 
committee by the parties to the reorganization agree- 
ment, superior to the claim of one to whom such se- 
curities are afterwards pledged to secure a loan.— 
NEEDLES V. SMITH, U.S. C.C. of App., Fifth Circuit, 87 
Fed. Rep. 316. 

1l. ATTORNEY AND CLIENT—Negligence.—An attorney 
must use a reasonable degree of care and skill, and 
possess to s reasonable extent the knowledge requisite 
to a proper performance of the duties of his profes- 
sion, and is liable for injuries to the client resulting as 
a proximate consequence of the lack of such knowl- 
edge or skill, or from the failure to exercise it, but is 
not liable for errors or mistakes.—MALONE V. GERTH, 
Wis., 75 N. W. Rep. 972. 

12. BENEVOLENT SOCIETY—Engaging in Prohibited 
Business.—A member of a benefit society, accepting in- 
surance subject to its regulations then in force, and to 
those that might thereafter be adopted, engaged in the 
liquor business, which was subsequently prohibited 
by an amendment of its regulations. Held, that the 
amendment was binding.—LOEFFLER V. MODERN 
WOODMEN OF AMERICA, Wis., 75 N. W. Rep. 1012. 


13. BILLS AND NOTES—Parol Evidence —Where a 
promissory note is ambiguous on its face, parol proof 
may be introduced to shew whether it is the individual 
note of the persons who sign it or the note of the cor- 
poration thiy represent.—SIMANTON V. VLIET, N. J., 40 
Atl. Rep. 595. 

14. BILLS AND NOTES—Series of Notes—Assignment.— 
One who takes an assignment of a series of notes which 
show on their face that they are part of the same trans- 
action is charged with notice of the defense to ali of 
them, part of them being overdue.—FERGUSON V. 
WIEDE, Tex., 46S. W. Rep. 392. 


15. BILL OF EXCEPTIONS—Signing and Sealing.— 
Though a bill of exceptions, to constitute a part of the 
record, must be signed and sealed by the trial judge at 
the time fixed by order of court, where a bill is season- 
ably tendered and signed by the judge, who, through 
inadvertence, fails to attach his seal, plaintiff in error 
will be permitted to withdraw the bill for the purpose 
of having it sealed.—WILLIAMS V. PEOPLE, Colo., 53 
Pac. Rep. 509. 

16. BILL OF REVIVOR—Patent Infringement Suit.— 
Where, pending «a bill against a corporation for injunc- 
tion and accounting for infringement of a patent, the 
corporation is dissolved by a Stute court, and its assets 
placed in the hands of a receiver, the federal] court has 
power to grant a bill of revivor against the receiver.— 
GRISWOLD V. HILTON, U. 8. C. C.,8. D., (N. Y.), 67 Fed. 
Rep. 256. 

17. BUILDING AND LOAN ASSOCIATIONS—Fraudulent 
Representations.—Statements by officers of a building 
association as to how soon the shares of stock would 
attain their full value, and how low the rate of interest 
would be to the borrower, are matters of opinion, and 
not fraudulent representations.—MYERS V. ALPENA 
Loan & BUILDING Assn., Mich., 75 N. W. Rep. 944. 

18. BUILDING ASSOCIATIONS—Insolvency—Actions.— 
In an action by the receiver of an insolvent building 
association to recover the amount due from a borrow- 
ing member, defendant should be charged with the 
amount of the loan, with interest from the date of the 
loan, and credited with interest and premiums paid by 
him.—CaRPENTER V, RICHARDSON, Tenn., 468. W. Rep. 
452. 

19. CARRIERS OF PaSSENGERS—Baggage.—Samples of 
merchandise carried for the purpose of making sales 
of goods are not baggage, within Act April 19, 1895, fix- 





ing a maximum rate for the transportation of bag;gage 
in excess of a certain weight.—Kansas CITY, P. &G. R. 
Co. Vv. STATE, Ark., 468. W. Rep. 421. 

20. CARRIERS OF PASSENGERS—Drovers’ Contracts— 
Negligence.— Where a passenger is lawfully on a freight 
train, and arises, when the train comes to a standstill, 
either for the purpose of alighting from the train, or 
for the purpose of feeding stock, where a contract with 
the company requires him to do so, and is injured by a 
sudden start of the train, or by an unusual jerking, the 
company is guilty of negligence, if the passenger was 
in the exercise of ordinary care for his safety at the 
time of the injury.—ILLINOIS CENT. R. Co. V. BEEBE, 
Ill., 50 N. E. Rep. 1019. 

21. CARRIERS OF PASSENGERS—Inevitable Accidents— 
Negligence.—A railroad company is not liable for in- 
juries occasioned toa passenger by a snow slide in the 
mountains which struck and derailed the train at a 
point on the road where a slide had never been known 
of before, and where there was no reason to anticipate 
one, since a snow slide in such a caseis an inevitable 
accident.—DENVER & R. G. R. Co. Vv. ANDREWS, Colo., 
53 Pac. Rep. 518. 

22. CHATTEL MORTGAGE — Crops — Foreclosure.—A 
mortgage of land, together with all rents, issues, and 
profits thereof, will not create alien on a crop subse- 
quently raised, where it is not executed in the manner 
required forthe execution of chattel mortgages, and 
will not affect a subsequent mortgagee of the crop.— 
MODESTO BANK V. OWENS, Cal., 53 Pac. Rep. 525. 


23. CONTRACT — Action — Promise to Third Party. 
—The facts of this case bring it within the principle of 
the case of Anthony v. Herman, 14 Kan. 494, wherein it 
was held that an action would lieona promise made 
by the party defendant, upon a valid consideration, to 
athird party forthe benefit of the plaintiff, although 
the plaintiff was not privy to the consideration.—Bank 
OF GARNETT V. CRAMER, Kan., 53 Pac. Rep. 534. 


24. CONTRACTS — Performance — Demand.—Under an 
agreement totake land in payment, a demand for a 
settlement is a sufficient demand for performance, 
on failure of which action fora money judgment may 
be maintained.— MILLER V. SLAGHT, Colo., 53 Pac. Rep. 
509. 

25. CONTRACT—Public Policy.—An agreement where- 
by one of the creditors of an insolvent estate agrees to 
withdraw from a suit pending in the interest of other 
creditors, in consideration of the payment of his claim 
by the defendant, is an attempt to secure an unjust ad- 
vantage over other creditors, and against public pol- 
icy.—VREELAND V. TURNER, Mich., 75N. W. Rep. 937. 

26. CONTRACT—Sales.—A contract for the sale of prop- 
erty conditioned on its removal by the purchaser 
within a certain time, ‘‘wind, tide, and the other acts 
of God permitting,” cannot be enforced by him, where 
the failureto remove within the time stipulated was 
not occasioned by the act of God.—ADAMS V. AMES, 
Wash., 53 Pac. Rep. 546. 

27. CONTRACTS — Statute of Frauds.—The rule thata 
written contract supersedes all prior and contempo- 
raneous negotiations and stipulations between the 
parties applies only to the specific matter embraced in 
the contract.—GRAND FORKS LUMBER & COAL CO. V. 
TOURTELOT, N. Dak., 75 N. W. Rep. 901. 

28. CORPORATIONS—Action on Subscription—Stock.— 
One who subscribes for capital stock in a railroad com- 
pany under a contract entitling himtoa certificate 
therefor upon payment of his subscription may, in de- 
fense to an action by the company to recover the 
amount thereof, set up that it, after receiving his sub- 
scription, had sold and delivered all the stock it was 
legally entitled to issue, and had thus placed itself in & 
position where it could not comply with its part of the 
agreement.—LBIGH V. CHATTANOOGA, ETC. R. CO., Ga., 
30 8S. E. Rep. 351. 

29. CORPORATIONS — Foreign Corporations — Doing 
Business—Contracts.—A loan by a New York corpora- 
tion to an Alabama corporation, and the taking of & 
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mortgage as security executed in the domicile of the 
lender, withthe bonds to secure the loan and their 
coupons, also executed and payable in such domicile, 
is a New York contract, and hence not within the stat- 
ute providing that no foreign corporation shall do 
business within the State unless it designates a place 
of business therein.—ELEC. LIGHTING CO. OF MOBILE 
v. Rust, Ala., 23 South. Rep. 751. 


30. CORPORATIONS—Stock—Payment in Property.— 
Creditors of an insolvent corporation cannot compel 
holders of fully paid up stock to pay the difference be- 
tween its par value and the value of property conveyed 
in payment of it, in the absence of fraud or reckless- 
ness in the valuation of the property.—GRAVES V. 
BROOKS, Mich., 75 N. W. Rep. 932. 


31. COUNTIES—Liability of Supervisors—Illegal Con- 
tracts.—If a ember of a county board of supervisors 
receives illegal compensation for his services, or 
money for articles sold by himto the county for its 
use, or for labor or materials furnished in the con- 
struction of a highway having no legal existence, or 
converts money to his use appropriated for work on a 
public highway, an action will lie in favor of the 
county against such supervisor, to recover back such 
money.—LAND, LOG & LUMBER Co. Vv. MCINTYRE, Wis., 
75 N. W. Rep. 964. 


42. Courts — Concurrent Jurisdiction — Conclusive- 
ness of Adjudication.—Where suits on the same cause 
of action are pending simultaneously in the State court 
and in the United States circuit court, a final judgment 
entered in the former is binding on the latter.—NUGENT 
Vv. ’HILADELPHIA TRACTION Co., U. 8. C. C., E. D. (Pa.), 
87 Fed. Rep. 251. 

33. CRIMINAL Law—Gaming—Gambling Device.—The 
setting up and keeping of a gambling device, and en- 
ticing and permitting persons to gamble therewith, 
when charged to have been perpetrated by the same 
persons at the same time, constitute buta single 
offense, for which but one penalty can be inflicted.— 
STATE V. OSWALD, Kan., 53 Pac. Rep. 525. 

34. CRIMINAL Law — Homicide.—Where evidence 
showed an intent to kill deceased, there was no error 
in charging that defendant could be found guilty of 
murder in the second degree, which contemplates ab- 
sence of premeditated design to kill, essential to mur- 
der in the first degree, since an intent to kill is not 
equivalent to a premeditated design to effect the death 
of the person killed.—SULLIVAN V. STATE, Wis., 75 N. 
W. Rep. 956. 

35. CRIMINAL LAaW-—lIllegitimate Children by Wife’s 
Sister.—Shannon’s Code, § 6767, providing that any per- 
son begetting an illegitimate child onthe body of his 
wife’s sister shall be guilty of a felony, does not in- 
clude the begetting a child on the body of the sister 
after the death of the wife.—WILSON V. STATE, Tenn., 
468. W. Rep. 451. 

36. CRIMINAL LaAw—Rape.—In order to sustain a con- 
viction for rape, the evidence must show that the 
prosecutrix did not consent to intercourse, but used 
all the resistance in her power, under the circum- 
stances, up to the time of the intercourse, and such re- 
sistance was overcome by force or fear of the defend- 
ant.—O’'BOYLE V. STATE, Wis., 75 N. W. Rep. 989. 

37. DaMaGES—Injuries — Negligence.—A person in 
jured through the negligence of another is bound to 
take such care of the injuries as a reasonably prudent 
person would have employed under like circum- 
stances, and can only recover such damages as would 
have been sustained had such care been taken.—TRIN- 
ITy & 8. Ry. Co. v. O'BRIEN, Tex., 468. W. Rep. 389. 

38. DECEIT—False Kepresentations—Contract.—Rep- 
resentations which consist partly of exaggerated ex- 
pressions asto the importance and value of defend- 
ant’s property, which he evidently believed to be true, 
partly of statements as to specific facts which were 
true at the time they were made, but not when the 
contract was entered into, and statements as to other 
specific facts not demonstrated by the evidence to be 





false, are not sufficient to warrant setting aside, as 
fraudulent, a written contract procured thereby.—Pat - 
TON Vv. GLaTZ, U. 8. C. C., E. D. (N. Y.), 87 Fed. Rep. 283. 

39. DECREE—Impeachment.—The action of a court of 
general jurisdiction in selling land for delinguent 
taxes cannot be collaterally attacked by a bill to im- 
peach the decree on the ground of a want of jurisdic- 
tion, where no Jack of jurisdiction is apparent in the 
record.—REINHARDT V. NEALIS, Tenn., 46 S. W. Rep. 446. 


40. DEED—Grantee not in Being.—Gen. 8t. § 2952, pro- 
vides that no estate shall be given by deed to any per- 
son or persons not in being at the time of its delivery, 
or to their immediate issue or descendants. Held, that 
a deed by which the grantor released his title “unto 
the children of H who shall be alive at her decease, 
and the issue of such child or children, if there be any. 
their heirs and assigns, in equal shares per stirpes,” 
was an attempt to create a freehold estate to com- 
mence in futuro, in favor of persons who cou'd not be 
ascertained until afterthe death of H; and, there be- 
ing no grantee in esse capable of taking a present es- 
tate, the deed was void.—HEWIT Vv. NEW YORK, ETC. 
R. Co., Conn., 40 Atl. Rep. 605. 


41. EMPLOYER’S LIABILITY INSURANCE — Notice of Ac- 
cident.—A clause in an employer’s liability policy pro- 
viding that itis issued subject tothe agreement and 
condition that onthe occurrence of an accident, and 
also on receipt of notice of aclaim on account of an 
accident, assured shall give immediate notice thereof 
is a condition precedent, even though the policy con- 
tains no forfeiture clause.—UNDERWOOD VENEER CO. 
v. LONDON GUARANTEE & ACCIDENT CO., Wis., 75 N. 
W. Rep. 996. 

42. EVIDENCE—Death by Wrongful Act—Admissions. 
—In the trial of an action brought by an administrator 
to recover damages, under sections 6134 and 6135, Rev. 
St., it is competent for the defendant to introduce as 
evidence what the deceased said while in his rigat 
mind after the injury, tending to show that the injury 
was caused by his own fault, negligence, or careless- 
ness.—HBLMAN V. PITTSBURG, ETC. Ry. Co., Ohio, 50 N. 
W. Rep. 986. 

43. EVIDENCE—Res Gestx.—Evidence of a declara- 
tion, made by plaintiff within five minutes of the in- 
jury, that defendant’s dog had bitten her, is not admis- 
sible as part of the res geste.—MCCARRICK V. KEALY, 
Conn., 40 Atl. Rep. 603. 

44. EXECUTION—Property Exempt.—Under Rev. St. § 
2982, subd. 13, providing that all books, maps, and plats, 
and other papers kept or used by any person for the 
purpose of making abstracts of title to land shall be 
exempt from seizure or sale on execution, a set of ab- 
stract books and papers are not exempt where their 
owner absconded before the seizure, with no intention 
of returning.—SPENCE V. RAMBUSCH, Wis., 75 N. W. 
Rep. 950. 

45. FEDERAL OFFENSE—Unlawful Use of Mails—Lot- 
tery.—An indictment which, in plain language, charges 
the defendant with using the mails to carry on the lot- 
tery business, causing letters concerning the lottery 
business to be addressed to him under a false, ficti- 
tious, and assumed name, and receiving such letters 
from the post-office, is sufficient.—MACDANIEL V. 
UNITED STaTESs, U. 8.C.C. of App., Fourth Circuit, 87 
Fed. Rep. 324. 

46. FRAUDULENT CONVEYANCE—Receiver.—Where an 
insolvent debtor has transferred his personal prop- 
erty to defraud his creditors, his assignee or receiver 
in insolvency may avoid such sale by demanding of 
the fraudulent vendee a return of the property; and, 
if the demand is refused, he may replevy the property, 
or suethe vendee for the value thereof. He is not re- 
quired to first bring an equitable action to set aside 
the sale.—ROSSMAN V. MITCHELL, Minn., 75 N. W. Rep. 
1053. 

47. HOMESTEAD — Joinder of Wife—Estoppel.—The 
right of way over the homestead conveyed by the hus- 
band’s deed, but in which his wife did not join, is void, 
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and has no operation as an estoppel or otherwise 
against the husband.—CowaNn Vv. SOUTHERN Ry. Co., 
Ala., 23 South. Rep. 754. 

48. INSURANCE—Agents — Authority.—An agent of an 
insurance company, authorized to effect insurance; 
countersign policies, and collect premiums, has power 
to waive proof of loss.—NICKELL V. PH@NIX INS. Co. 
OF BROOKLYN, N. Y., Mo., 468. W. Rep. 435. 

49. INSURANCE — Mortgage Clause — Compromise.— 
The liability of an insurance company according toa 
compromise ofa loss with the assured, ona policy 
providing that any loss shall be payable toa mort- 
gagee as herinterest appears, is not affected by the 
fact thatthe mortgagee was nota party to the com- 
promise, where she is a party to the suit, and the mort- 
gage has been paid.—STOCKTON COMBINED HARVESTER 
& AGRICULTURAL WORKS V. AMERICAN FIRB INS. Co., 
Cal., 53 Pac. Rep. 573. 


50. JUDGMENT — Mutual Judgments—Set-off.—Mutual 
judgments cannot be set off one against the other in 
such manner asto defeat the exemption laws; and 
when, on an application of a judgment debtor to have 
a judgment owned by him and against his creditor set 
off against the judgment owned by such creditor, and 
against him, such judgment creditor files a verified 
schedule of his personal property, showing that the 
whole thereof, including such judgment, is less in 
value than the amount allowed by law as exempt, 
such set off should be refused.—CLEVELAND V. MCc- 
JANNA, N. Dak., 75 N. W. Rep. 908. 


51. JODGMENT—Vacation for Fraud.—A settlement 
between parties, and a chancery decree taken pro con- 
fesso, fixing the amount due, and decreeing foreclosure 
of a lien on land, which is sold thereunder, will not be 
set aside 13 years thereafter, and afterthe death of 
complainant, on the ground of fraud, accident, or mis- 
take, without most clear and cogent proof.—WEST V. 
MAGNEsS, Tenn., 468. W. Rep. 469. 


52. JUDGMENT ON DEMURRER—Res Judicata.—If a de- 
murrer is sustained onthe ground thata complaint 
fails to state facts sufficient to constitute a cause of ac- 
ion, a judgment of dismissal thereon, on the merits, ist 
no bar toa second action, in which there is a good 
complaint, although the respective actions were in- 
stituted to euforce the same right.—SWANSON V. GREAT 
NORTHERN Ry. Co., Minn., 75 N. W. Rep. 1033. 


53. JUSTICES OF THE PEACE—Docket—Jurisdiction.— 
The justice’s docket must show affirmatively that 
plaintiff appeared at the time specified in the sum- 
mons, in order to give the justice jurisdiction to enter 
judgment againsta defaulting defendant, since Code 
Civ. Proc. § 1621, subd. 2, provides that, where plaint- 
iff does not appear within an hour from the time spec- 
ified in the summons, the justice may dismiss the case 
without prejudice.—STATE V. LAURANDEAU, Mont., 53 
Pac. Rep. 536. 

54. LANDLORD AND TENANT — Duty of Tenant to Re- 
pair.—Independent of statute,the agreement of a les- 
see to deliverthe premises in good repair atthe ex- 
piration of the lease does not bind him to restore the 
buildings if burned, where it is stipulated that he shall 
take insurance toa certain amount, and assign it to 
the lessor, to be used in restoring the buildings if de- 
stroyed by fire.—SuUN INS. OFFICE V. VARBLE, Ky., 468. 
W. Rep. 486. 

55. LANDLORD AND TENANT—Tenancy at Will.—A sale 
by the owner terminates a tenancy at will, and makes 
the tenant a mere tenant at sufferance, not entitled to 
notice to quit.—LasH V. AMES, Mass., 50 N. E. Rep. 996. 

56. LIFE INSURANCE — Defenses — Suicide.—Suicide 
while sane is no defense to an action on a policy of in- 
surance payable to third persons as beneficiaries, 
where there is no stipulation to that effect in the pol- 
icy.—PATTERSON V. NATURAL PREMIUM MOT. LIFE INS. 
Co., Wis., 75 N. W. Rep. 980. 

57. Lirg INSURANCE—Failure to Pay Premium Note.— 
Where a life policy provides that the failure to pay 
any premium note a maturity shall render the policy 





a’ 
void without action onthe partof the company, an 
unconditional demand, after maturity, for the pay. 
ment in full of a premium note, is a waiver of the for- 
feiture.—MORELAND V. UNION CENT. LIFE INS. Co., Ky., 
468. W. Rep. 516. 

58. LIFE INSURANCE—Premium Note—Waiver of For. 
feiture.—The act of the wife of the insured in indors- 
ing his name on a check payable to him, and forward- 
ing itto the company withthe money necessary to 
make the amount of a premium note past due, consti- 
tuted a payment of the note, though the insured was 
then delirious; and,though not received by the com 
pany untilthe day of the death of the insured, the 
company had noright two days thereafter to return 
it, and treatthe policy as void.—UNION CENT. LIFE INs. 
Co. V. DUVALL, Ky., 46S. W. Rep. 518. 


59. LIMITATION OF ACTIONS—Lodgment of Claim with 
Justice.—The rule thatin justice courts the issuance 
of a citation is the commencement of a suit, and that 
the lodgment of a claim with a justice for suit does not 
interrupt the running of limitations, is not changed by 
Rev. St. 1879, art. 1569, providing that, when claim is 
lodged with a justice for suit, it shall be his duty to is 
sue forthwith a writ of citation forthe defendant.— 
MOORE V. GULF, ETC. Ry. Co., Tex., 468. W. Rep. 388. 


60. LIMITATION OF ACTIONS—Non-resident Defend: 
ant.—Rev. St. § 4231, provides that the six years lim- 
itation fixed by section 4222 shall not run in favor of 
persons out of the State, but that the foregoing provis 
ion shall not apply to any case where, at the time the 
cause of action accrued, neither party is a resident of 
this State. Held, that where a party against whom a 
cause of action accrued was a non-resident, and the 
party in whose favor it accrued, and his assignee, re 
sided in Wisconsin, the cause of action was within the 
exception, and the limitation would not run against it 
while defendant remained out of the State.—NATIONAL 
BANK OF OSHKOSH V. DAVIS, Wis.,75 N. W. Rep. 1005. 


61. MALICIOUS PROSECUTION—Probable Cause.— Where 
tracks leading away from the place of a robbery 
showed that the crime was committed by several per 
sons, and one whose connection with it was estab 
lished by a peculiar track confessed thut he was 
present, und stated that plaintiff, at whose house he 
lived, was one of the guilty persons—giving details of 
the robbery—there was probable cause for plaintiff's 
prosecution.—MOoORE V. LARGE, Ky., 468. W. Rep. 508. 


62. MALICIOUS PROSECUTION—Probable Cause.—In an 
action for malicious prosecution, the question of prob- 
able cause is for the court, where the testimony on that 
issue is undisputed.— ROGERS V. OLDS, Mich., 75 N. W. 
Rep. 953. 

63. MANDAMUS—Parties—Irrigation.—Under 2 Ballin- 
ger’s Codes & St. § 5755, providing that mandamus may 
issue to any inferior tribunal, corporation, board or 
person, to compel the performance of acts which the 
law enjoins as a duty, an irrigation district is not a 
necessary party to mandamus proceedings to compel 
county commissioners to levy a tax to pay interest on 
bonds issued by such irrigation district; it having 
previously had an opportunity to be heard, and plaint- 
iff's right to relief being clear.—STATE v. BROWN, 
Wash., 53 Pac. Rep. 548. 


64. MASTER AND SERVANT—Duty to Warn Servant.— 
Where the peculiar character of the coupling appa- 
ratus of cars, received by a railroad company from 
another line renders it more than ordinarily dangerous 
to couple the cars, it is negligence not to give warning 
of the danger to an inexperienced brakeman required 
to make the coupling.—LOUISVILLE & N. R. Co. V. 
VEACH, Ky., 468. W. Rep. 493. 

65. MASTER AND SERVANT—Fellow-servant.—One of a 
gang of men engaged in clearing away arailway wreck 
is a fellow-servant of the acting foreman of the gang, 
and cannot recover damages from the company for an 
injury received through the alleged negligence of such 
foreman.—FLIPPIN V. KIMBALL, U. 8. C. C. of App., 
Fourth Circuit, 87 Fed. Rep. 258. 
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66. MASTER AND SERVANT—Fellow-servants—Who Are. 
—The foreman of a railway machine shop, with au- 
thority to give orders to the men working in his de- 
partment, is the fellow-servant of one of the men, there 
being a master mechanic over both, with authority to 
hire and discharge.—GAYNON V. DURKEE, U. 8. C. C. of 
App., Fifth Circuit, 87 Fed. Rep. 302. 


67. MECHANIC’s LIEN — Material-man—Estoppel.—A 
material-man, as surety on the bond of a contractor, 
expressly contracted not to suffer liens to be placed 
against the owner’s premises for work and material 
performed or furnished by the contractor, and that he 
would save the owner free and harmless against all 
loss, liens, etc. Held, that he was estopped to enforce 
alien of his own for material furnished the contractor. 
—AIKENS V. FRANK, Mont., 53 Pac. Rep. 538. 


68. MECHANIC’s LIEN—Waiver.—Where a material- 
man, after furnishing lumber and mill work for a 
house, takes the owner’s note with a third person as 
surety, he thereby waives his right to a mechanic’s 
lien.—GEORGE 8. LYON & SONS LUMBER & MANUFACTOR- 
InG CO. V. EQUITABLE LOAN & INVESTMENT ASSN., Ill., 
50 N. E. Rep. 1006. 


69. MORTGAGE—Trust Deed—Sales.—At a sale under 
a trust deed the trustee publicly stated that the cred- 
itor would loan the principal of the debt to any respon- 
sible buyer, and take the premises for security, pro- 
vided he would pay the accrued interest and costs of 
sale, and the offer was accepted. Held not to show 
fraud or collusion between the trustee and purchaser 
as against the debtor.—REYNOLDS V. KROFF, Mo., 468. 
W. Rep. 424. 

70. MORTGAGE FORECLOSURE — Parties.—Under the 
code practice, where courts exercise legal and equi- 
table jurisdiction without distinction, a mortgagee 
may join a grantee of the mortgaged property, who 
has assumed the payment of the mortgage debt ina 
foreclosure suit, and recover a deficiency judgment 
therein against him.—JOHNS V. WILSON, Ariz., 53 Pac. 
Rep. 583. 

71. MORTGAGE FORECLOSURE—Sale.—Where a mort- 
gagor conveys different parcels of mortgaged prop- 
erty, to different persons, at different times, by war- 
ranty deeds contaiuing no reference to the mortgage, 
retaining a portion himself, the part retained consti- 
tutes the primary fund which must be first sold to sat- 
isfy the mortgage, and, if insufficient, resort may then 
be had to that conveyed in the inverse order of aliena- 
tion.—FARMERS’ SAVINGS & BUILDING & LOAN ASSN. V. 
KENT, Ala., 23 South. Rep. 757. 

72. MUNICIPAL BONDS—Action by Bona Fide Holder— 
Estoppel.—Where the recitals contained in bonds is- 
sued by a township in payment of its subscription to 
the stock of a railroad company show a full and com- 
plete compliance with the law in pursuance of which 
they were issued, such township is estopped from set- 
ting up a defense inconsistent with such recitals, when 
sued on such bonds by a bona fide holder for value, who 
purchased without notice of defect or irregularity in 
their issue, and in reliance upon such recitals and the 
validity of the bonds.—TOWNSHIP OF NINETY-SIX, ABBE- 
VILLE CounTy, 8. C., V. FoLsom, U. 8. OC. C. of App., 
Fourth Circuit, 87 Fed. Rep. 304. 

73. MUNICIPAL CORPORATIONS—Bonds—Illegal Sale.— 
A board of water commissioners, acting on behalf of a 
municipal corporation, and authorized by statute to 
construct water works, and for that purpose to borrow 
money on the credit of the corporation, and issue 
bonds therefor, have no power to compromise a claim 
against the corporation, based on a void contract for 
the sale of bonds at less than par, made by themselves 
in disregard of a statutory prohibition, nor to pay the 
amount agreed on in compromise out of the proceeds 
of a sale of bonds.—VILLAGE OF FT. EDWARD V. FIsH, 
N. Y.,50 N. E. Rep. 978. 

74. MUNICIPAL CORPORATIONS—Negotiable Bonds.— 
Where a municipal corporation is acting under color 
of law, and exercising all of the functions and powers 





of a corporation de jure, and the legality of its iucorpo- 
ration has not been questioned by the State, but, on 
the contrary, it has been recognized as such for some 
years by the State, neither the municipal corporation 
nor any private party can question the validity of its 
corporate existence in a collateral action or proceed- 
ing.—ST. PAUL GASLIGHT CoO. V. VILLAGE OF SANDSTONE, 
Minn., 75 N. W. Rep. 1050. 

75. MUNICIPAL CORPORATIONS — Streets — Rights of 
Abutters.--An abutting lot owner who owns the fee of 
the street has a right to construct therein an area, and 
to use the same, subject to the public easement.—DELL 
RaPiIDs MERCANTILE CoO. Vv. CITY OF DELL RapPIips, 8. 
Dak., 75 N. W. Rep. 898. 


76. NEGLIGENCE—Contractor— Liability of Employer. 
—An employer is liable for injuries to third parties 
when they result directly from acts of a contractor 
which he had expressly authorized, or which were nec- 
essary to the performance of the contract, but not 
when they result from acts purely collateral to the 
contract, and arising indirectly in the course of per- 
formance.—MCNAMEE V. Hunt, U. 8. ©. C. of App., 
Fourth Circuit, 87 Fed. Rep. 298. 


77. NEGLIGENCE — Dangerous Premises —Injury to 
Child.—Plaintiff owned two houses on the same lot. 
Both of the houses fronted on the street on which the 
lot abutted. Heoccupied one of the houses, and his 
tenants occupied the other. Between the two houses 
was an open space, on which the children of his ten- 
ants played. Inthe rear of this space was a retaining 
wall 7 1-2 feet high. The child of plaintiff, one of these 
tenants, climbed upon this wall while playing, fell off 
and was injared. In an action to recover damages for 
the injury, held, defendant is not liable.—KaysER Vv. 
LINDELL, Minn., 75 N. W. Rep. 1038. 


78. NEGLIGENCE—Dangerous Premises — Injuries to 
Children.—Every man has the absolute right to use his 
own property for any of the purposes to which such 
property is usually applied, and in such manner as he 
sees proper, provided he exercises proper care and 
skill to avoid unnecessary injury to others up to the 
point where such use becomes a nuisance.—O’LEARY 
v. BROOKS ELEVATOR CoO., N. Dak., 75 N. W. Rep. 919. 


79. NEGLIGENCE—Grating in Sidewalk—Liability of 
Owner.—The owner of land abutting on a street, who 
has constructed a grating in the sidewalk for the bene- 
fit of his premises, owes a duty to the public to see 
that such grating is kept inasafe and proper condl- 
tion, so long as he remains in possession; and though 
a lease of the entire premises and possession thereof 
by the tenant would transfer the duty to the latter, 
since it runs with the land, a lease of part of the prem- 
ises, even that for the sole benefit of which the grating 
was intended, would not transfer the duty.—TRUSTEES 
OF VILLAGE OF CANANDAIGUA V. FOSTER, N. Y., 50 N. E. 
Rep. 971. 

80. PARTITION—Sale — Master’s Report.—Equity has 
power to refuse sale in partition on a bill by an infant 
co-tenant by next friend where it appears not to his 
best interests to sell, unaffected by Mill. & V. Code, §§ 
3993, 3996, which give an adult a sale as of right, al- 
though some of the joiat owners are infants, and par- 
tition is not to their interest.—PITMAN V. ENGLAND, 
Tenn., 468. W. Rep. 464. 

81. PARTNERSHIPS — Assets. — Property of a mining 
partnership existing only by reason of Civ. Code, § 2511, 
providing that a mining partnership exists when two 
or more persons who own or acquirea mining claim 
for the purpose of working it actually engage in work- 
ing the same, does not include mining ground not 
actually worked, and not used in connection with the 
ground worked, nor purchased by partnership funds. 
—DORSEY V. NEWCOMER, Cal., 53 Pac. Rep. 557. 

82. PRINCIPAL AND SURETY — Bond of Corporate Offi- 
cer.— Where a corporation taking a bond from its treas- 
urer for the faithful performance of his duties fails to 
notify the sureties of previous defaications of the offi- 
cer of which it has knowledge, the sureties are not 
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bound.—BELLEVUE BUILDING & LOAN ASSN. V. JECKEL, 
Ky., 468. W. Rep. 482. 

83. PUBLIC LaNDS—Pre-emption Claim.—An abandon- 
ment of a pre-emption claim after the filing of a declara- 
tory pre-emption statement, andthe subsequent ob- 
taining of a patent after filing an amended statement 
covering an entirely different tract from that embraced 
by the first claim, is a cancellation of the first claim, 
though no formal cancellation is entered of record, 
and restores the public character of the land.—San- 
BORN V. KNIGHT, Wis., 75 N. W. Rep. 1009. 


84. RAILROAD — Fires — Evidence.—In an action 
against a railroad company for the burning of a build- 
ing by sparks from an engine, where the engine has 
beeh identified, evidence of other fires kindled by 
sparks from other engines is inadmissible; and this 
even where defendant’s witnesses state that the en- 
gine in question had the same kind of appliances for 
arresting sparks as allthe other engines.—FiRsT Nat. 
BANK OF HOOPESTON V. LAKE ERIE & W. R. Co., II1., 50 
N. E. Rep. 1023. ‘ 


85. REAL ESTATE BROKER — Commissions.—Where 
real estate is placed inthe hands of several brokers 
for sale, who act independently of each other, the one 
who first completes the sale is entitled to the commis- 
sion,though another broker had first informed the 
purchaser of the property, quoted figures on it, and 
consented to submit tothe owners any offer above a 
certain sum, but had not notified either the owners or 
the broker effecting the sale of the possible purchaser. 
—GLASCOCK V. VANFLEET, Tenn., 46S. W. Rep. 449. 


86. RECEIVERS—Collateral Attack.—The creation of a 
receivership and the appointment of a receiver there- 
under by a United States court, which is reversed on 
appeal on the ground that the court had no jurisdic- 
tion, is absolutely void, even when attacked collater 
ally in a State court, since the decision ig conclusive, 
and hence there is node facto receiver.—THURBER V. 
MILLER, S. Dak., 75 N. W. Rep. 900. 


87. REMOVAL OF CaUSsES—Delay in Filing Record.— 
Where a cause is removed from a State to a federal 
court, the mere fact that the record is not filed inthe 
federal court until after the first day of the next term 
does not furnish sufficient ground for remanding the 
cause, it not appearing that the delay was for the pur- 
pose of delaying the trial or causing some other injury 
to the opposing party, and no inexcusable negl¢ct of 
duty onthe part of counsel being shown. The court, 
however, may, in its discretion, impose such condi- 
tions as may seem just and proper underthe circum- 
stances.—EISENMANN V. DELEMAR’S NEVADA GOLD- 
MIN. Co., U. 8. C. C., D. (Nev.), 87 Fed. Rep. 248. 


88. SALES—Fraud.—In an action to recover goods ob- 
tained by verdees through false representations as to 
their financial condition, an allegation that on a cer- 
tain date the vendees had made a statement concerning 
their financial condition, which showed them to have 
alarge amount of assets over liabilities, while in fact 
they were insolvent, and did not intend to pay for the 
goods, is sufficiently specific.—MITCHELL v. BLOOM, 
Tex., 46S. W. Rep. 406. 

89. STATES—Liability for Interest on Bonds.—St. 1893, 
p. 57, authorizing suits against the State on disputed 
claims, is simply a waiver of the State’s prerogative 
not to be sued; and therefore, while a holder of Indian 
war bonds is entitled to recover from the State the face 
value of interest coupons attached thereto under act 
1851, act 1893 does not allow a recovery of interest on 
such coupons.—Davis Vv. STATE, Cal., 53 Pac. Rep. 555. 

90. STATUTES—Subject to Title — Officers.—Laws 1897, 
p. 331, substantially entitled ‘‘An actto repeal an act 
establishing municipal courts, and abolishing the 
courts and offices thereby created,’’ which contains a 
single section repealing the act establishing municipal 
courts, does not violate Const. art. 2, § 19, providing 
that no bill shall embrace more than one subject, 
which shall be expressed in the title-—BOGUE V. CITY 
OF SEATTLE, Wash., 53 Pac. Rep. 548. 





91. TAXATION — Collateral Inheritance Tax.—Under 
St. 1891, ch. 425, providing for the taxation of property 
transmitted by will or other instrument intended te 
take effect on the death of a decedent, the donor of a 
power, and notthe donee, is to be regarded asthe 
“decedent,” withinthe meaning of the statute, and it 
is only his property that is subject to the tax provided 
thereby.—KMMONS V. SHAW, Mass.,50N. E. Rep. 1033. 

92. TENANT IN COMMON—Chattel Mortgages—Powers. 
—Where two persons are tenants in common of per- 
sonal property under a chattel mortgage, neither can 
maintain replevin againstthe otherto recover such 
property, or against the mortgagee for delivering the 
property to such other, or legallv sell any interest 
therein, except his own, without the consent of his co- 
tenant.—TRUSTEES OF ASHLAND LODGE, NO. 63, I. O. 
O. F. v. WILLIAMS, Wis., 75 N. W. Rep. 954. 

93. TRIAL—Verdict — Amendment.—Where the jury 
found the doctor's bill and medicine as exemplary 
damages, and, in answer to the court’s question, stated 
they intended them as actual damages, there being no 
charge as to exemplary damages, the court properly 
ordered them to amend their verdict, under Rev. St. 
1895, art. 1327, providing that, ifthe verdictis not re- 
sponsive to the issue, the court shall send the jury 
back for further deliberation.—MissourI, K. & T. Ry. 
Co. OF TEXAS V. BURROUGH, Tex., 468. W. Rep. 403. 

94. WILLS.—The mere fact that a testator has pro- 
vided for his wife, to the exclusion of his children, who 
are poor and have but little capacity to support them- 
selves, is not sufficient reason for setting aside his will. 
—ELLIS v. ELLIS, Ky., 468. W. Rep. 521. 

95. WILLS—Construction.—By a will providing that 
testator’s partner, in his settlement of firm accounts, 
is only to account to testator’s estate for one-half the 
amount shown by a settlement to be due to testator 
from the firm, and that ‘‘the balance is hereby remit- 
ted,” the firm is merely released from one-half the 
debt, and there is not a gift of that amount to the sur- 
viving partner.—CASSADY V. DE HAVEN’S ADMR., Ky., 
46 8. W. Rep. 497. 

96. WILLS—Devise for Specific Purpose—Dedication. 
—Where property is «evised or dedicated ‘‘as a place 
of worship in perpetuity” to a religious society, a con- 
tract for the sale of the property for the purpose of re- 
investing the proceeds in other property works a re- 
version to the heirs of the testator or donor as of the 
date of the contract.—TRUSTEES OF GENERAL ASSEMBLY 
OF PRESBYTERIAN CHURCH IN UNITED STATES V. ALEX- 
ANDER, Ky., 468. W. Rep. 503. 

97. WILLS—Revocation.—Under Rev. St. § 2278, provid- 
ing that devises shall convey testator’s entire estate, 
unless it clearly appears by the will that it was the in- 
tention to devise less, a devise was not revoked by the 
devisor’s subsequently contracting to sell the land, and 
the devisee was hence entitled to the moneys due on 
the contract at the time of testator’s death.—IN RE 
LEFEBVRE’S EsTaTt#, Wis., 75 N. W. Rep. 971. 

98. WILLS—Trusts.—By the terms of a will certain 
funds were deposited in trust, the proceeds to be paid 
to decedent’s daughters. Other funds were also placed 
in trust, the proceeds to go to decedent’s son, and ou 
his death the principal to go to the said daughters. 
The daughters and son entered into an agreement by 
which the proceeds from the trust funds were to be 
made a“joint fund,” and divided equally among the 
beneficiaries. Held that, onthe death of the son, the 
trust as to his estate terminated, and passed to the 
daughters, and they were uot liable, under the agree- 
ment, to his estate for the principal of such fund, nor 
for the interest received thereon after his death.— 
CHANDLER V. POMEROY, U.S.C. C., D. (N. J.), 87 Fed. 
Rep. 262. 

99. WITNESSES — Impeachment.—Impeaching ques- 
tions relating to a witness’ reputation for veracity, 
must be predicated on a knowledge of his general rep- 
utation for truth and veracity in thecommunity where 
he lives.—WHITE V. Houston & T. C. R. Co., Tex., 46 8. 
W. Rep. 382. 











